Jamhuuriyada Soomaaliya Y permanent Mission of the Somali
Ergada Joogtada ah ee Qaramada Midoobay Republic to the United Nations

SOM/MSS/253/14 New York, 2 September, 2014.

To: H.E.Mr. BAN Ki-moon
Secretary-General of the United Nations N T

New York. PR Sl BV

cc: Mr. Miguel de Serpa Soares, ero -2 20l
Under-Secretary-General for Legal Affair v
United Nations :

New York. S NIy THE LA o s £

Excellency,

The Permanent Mission of the Federal Republic of Somalia to- the United Nations
presents its compliments to the Secretary-General of the United Nations and refers to
document CLCS/84 of the Commission on the Limitation of Continental Shelf (the
»Commission”) which reflects the adopted agenda for the work of the Commission during
the Thirty-fifth session in New York, from 21 July-5 September 2014 (the “Agenda”). Under
item 17 of the Agenda, the Republic of Kenya (the “Government of Kenya™ is scheduled to
make a presentation to the Commission. In connection therewith, the Somali Government
wishes to recall to your Excellency’s attention the communication made by the Ministry of

Foreian Affairs and International Cooperation of the Federal Republic of Somalia, REF No:
M0/ 258/2014, dated 4 sehruary 2014, as submitted under cover of @ letter REF

5457 <
. M/MSS/21/41, dated February 4, 2014, in which the Somali Government stated,
among other things, that there is @ maritme dispute between Semalia and Kenya and that
pursuant to paragraph 5(a) of Annex I of the Rules it has not given its consent (and does
not hereby give its consent) to the consideration by the Commission of the submissions
made (or to be made) or presented (or to be presented) by the Government of Kenya.

[

eurthermore, Excellency, the Somali Government wishes to draw your attention to
the fact that the Commission +ook note of the Somaki Government’s objection (as reflected
in the communication dated 4 February 2014), and made a determination that it "was notin
a position o proceed with the establishment of a subcommission [to consider Kenya’s
Submission] at that sime™ as reflected in the Statement by the Chair reporting on the

progress of work at the 34th session of the CLCS (CLCS/83). The Somali Government
concurs with the Commission’s determination made in accordance with its Rules and

! Commission on the Limits of the Continental Shelf, T hirty-Fourth session, “Progress of work in the Commission on the
Limits of the Continental Shelf: Statement by the Chair,” UN Doc. No. CLCS/83 (31 March 2014), para. 18.
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Procedures. Therefore, in connection with the proposed presentation by the Government of
Kenya scheduled on 3 September 2014, the Somali Government wishes 10 reiterate its
objection to the submission made by the Government of Kenya to the Commission and
draws your Excellency’s attention to UNCLOS, including its Article 76 and Annex 11, as well
as the Rules, including specifically paragraph 5(a) of Annex I of the Rules. In connection
therewith, the Somali Government ohserves first that the actions of the Commission may
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The Permanent Mission of the Federal Republic of Somalia to the United Nations
requests the Secretary-General of the United Nations to distribute this jetter to any other
relevant United Nations office in order to take the necessary action.

Please accept, Exceliency, the assurances of my highest consideration.
Sincerely, {

H.E. Dr. Elmi Ahmed Dualeh
Ambassador
permanent Representative
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To: H.E
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United Nations
New York.

Subject: Memo randum

Excellency.
with a note verbale from H.E. Dr. Abdirahman Duale

Beileh, Minister of Foreign Affairs and International Cooperation of the Federal Republic of
Somalia, REF: MOFEA/SFR/258/2014 dated February 4, 2014, attaching a letter Ref.
S AGFR259/2014, informing that the Government of the Federal Republic of Somalia
objects 10 the registration of a purported Memorandum of understanding (the “Purported
MoU"), dated 7 April 2009, between the Transitional Government of the Somali Republic
and {he Government of the Republic of Kenya, with the Secretariat of the United Nations
made bv the Government of the Republic of Kenya on 11 June 2009 (Registration No.
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| am pleased 10 forward here

he assurances of my highest consideraticn

please accept, Excellency, t

Sincerely,
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| for Legal Affairs.

Ce: Mr. Migue! de Serpa Soares, Under-Secretary-Genera

Director, Division for Ocean Affairs and Law of the Sea,

Ms. Gabriele Goettsche-WanlL
Office of Legal Affairs.

10065 Tel: (212) 688-9410 Fax: (212) 759-0651

702 New York, N.Y.

425 East 61st Street. Suite
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1 refer your Excellency to the communications made by the Transitional Federal
Government of the Somali Republic, dated 10 October 2009 (0PM’1C/00/016/11/09}, as

submitted under cover of a letter dated 2 March 2010 (SOM/MSS/O9/ 10), informing your office

that on 1 August 2009, the Parliament of the Transitional Federal Republic of Somalia voted to

reject the Pm’ported Mol, and that the referenced document was, therefore, rendered “non-

actionable”. In addition, your Excellency, attached herewith is a note verbale from the Minister
of Foreign Affairs and Tnternational Cooperation of the Federal Republic of Somalia to your
office dated 4 February 2014 stating, inter alia, the basis on which the Purported MoU was
and of no effect. The Somali Government, therefore, requests all appropriate

deemed void
registry of the Secretariat

actions to be taken - mmediately to remove the Purported MoU from the

od Nations.
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The Ministry of Foreign Affairs and International Cooperation of the Federal Republic of

Somalia to the United Nations requests the Secretary-General of the United Nations to distribute

this letter to any other relevant United Nations office in order to take the necessary action.

Please accept, Mr. Secretary-General, the assurances of my highest consideration.
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SOMALI FEDERAL REPUBLIC
Ministry of Foreign Affairs and International Cooperation

REF: MOFA/SFR/ MOS0 /2014 Date: 04/02/2014
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Excellency,

Thes AdIRISTTYV £ Torreion %;‘- e and Inie att Y O mwatraT £
Ine Hunsay Of OTCight ¢ ITairs and International {ooperalitn ¢
° o the Secretary-
&

- =
Republic of Somalia (the vSomali Republic™) presents its compliments
General of the United Nations m his capacity as the depositary for the United Nation
Convention on the Law of the Sea (“UNCLOS”‘), and draws his attention to the following
observations of the Transitional Federal Government of the Somali Republic m
connection with your Excellency’s communication  of 11 May 2009, Ref.
CLCS.35.2009.L0S (Continental Shelf Notification) In regards to the submission
presented by the Republic of Kenya to the Commission on the Limits of the Continental

on™), together with subsequent communications submitted on behalf

Shelf (the “Commmissi
of the Somali Republic, being a letter dated 10 October 2009 (OPIVI/IC/OO./OIG/ 11/09)
or dated 2 March 2010

(the *2009 Letter”), as submitted under cover of a lett
(SOM/MSS/O9/ 10), in relation to 2 memorandum of understanding purportedly entered

into by the Somali Republic dated 7 April 2009 (the “MoU").

{.  There exists @ dispute between the Somali Republic and the Republic of

Kenya for purposes of rule §(2) of Annex 1 of the Rules of Procedure of

she Cominission of the Limits of the Cominental Shelf. | -
A ddress: Algoye Road-KM 3 “Mogadishu ST ek +252-1 -854040/854041
emofa.coy.50/Ps@mofa.gov.5C Website: hitn://www.mofd.gov.se
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7. As stated I paragraph 7.1 of the Executive Summary 1o Kenya’s
submission: “Kenya has overlapping maritime claims with the adjacent
States of Somalia to the north and with the United Republic of Tanzania to

the south.” The map that appears at page 9 of Kenya's Executive
Summary depicts Kenya’s claim to 2 maritime boundary with Somalia
extending seaward along a parallel of latitude from the purported land

boundary terminus through the territorial sea, the exclusive economic zone

and the continental shelf beyond 200 M of Somalia. Somalia has
expressly rejected Kenya’s claim. This unresolved delimitation issue 1s to
be considered a ‘maritime dispute’ for the purposes of rule 5(a) of Annex I
e Rules of Procedure of the Commission. The Kenyan and Somali
sver en gyariapping arez which for the same purposes constitutes
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the Corminission: e

In his statementi OB the progress Of the work of &
Chairman of the Commission reported that. at the twenty-founta s
the Commission held in New York between 10 August and 11 September
2009 (CLCS/64), Kenya had informed the Commission that:

h

“ [Plending negotiations with the Transitional Federal Government
of the Republic of Somalia, provisional arrangements of a practical
nature had been entered into, in accordance with article 83,
paragraph 3, of the Convention. These arrangements are contained
in a memorandum of understanding signed on 7 April 2009,
whereby the parties undertake not to object 0 the examination of

their respective submissions.”

é. The Somali Republic rejects these assertions, and declares that no
rrangements of practical nature under Article 83, paragraph

EO TR g
feiges iiona €

Address: Afgoye cooa KW Mogadishu o s252.1.854040/858041
£-malt minisirv@molo.gov.3e @mofa.goVv.s0 Website: hitn://www.mofc.00V.8S



Address: Algoye Road-KM 5 -Mogadishy

g-mail

:\‘

3 of UNCLOS have been entered into by Somalia and Kenya, and that no
memorandum of understanding is in force between them. The alleged
memorandum of understanding, ratification of which was rejected by the
Transitional Federal Parliament of Somalia on 1 August 2009, and which
is not therefore in force, was not an arrangement under Article 83,
paragraph 3. In any event, it lacks legal force and does not impose
obligations on either party; specifically, it does not obligate either Somalia
or Kenya to refrain from objecting to the Commission’s consideration of
the other’s submission. The 2009 Letter submitted by t Prime Minister
of Somalia stated that: “the above mentioned MOU between Somalia and
Kenya was considered by the Transitional Federal Parliament of Somalia
and the members voted to reject the ratification of that MOU.... We
would, therefore request the relevant offices of the U.N. to take note of
the situation aad treat the MOU as non-actonabie.”

With respect to the anratified MOU, the Somali Republic further cbserves

that:
{a) Inaccordance with customary internati
Article 7 enna Convention :
person is ~onsidered as representing 2 rpose of
adopting o anthenticating the text of a freaty of for the purpose of
expressing the consent of the State 10 be by a weaty if {I) b
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ned or from other
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behalf of the Somali Republic.

(c) Norisitor has it been the practice of the Somali Republic to allow
the Minister for Planning and International Cooperation to enter
into binding Dbilateral arrangements which ~concern maritime
delimitation and the presentation of submissions to the Commission

and its consideration of them.

(d) At the time of signature, the Minister for National Planning and
International Cooperation informed the representatives of the

Government of Kenya that, in accordance with the provisions of the
1 Charter of the Somali Government of February
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2004, the MOU would require ratification by the Transitional
Federal Parliament of the Somali Republic.

(e) The Transitional Federal Parliament of the Somali Republic voted
on 1 August 2009 against catification of the MOU. Thus, the MOU

is void and of no effect. The Secretary-General was notified in the
2009 Letter by the Prime Minister of the Somali Republic of the
outcome of the Transitional Federal Parliament's vote, and was
accordingly requested to "treat” the MOU as "non-actionable.”

The Somali Republic observes that, given the existence of a dispute
between the Somali Republic and Kenya concerning entitlement t0 parts
of the continental shelf in the Indian Ocean claimed by Kenya and in light
of the vote of the Transitional Federal Parliament not 10 ratify the MOU,
first, there are no and neVer have been any provisional arrangements of a
practical nature berween Kenya and the Somali Republic. whether Wi
f ' graph 3 of UNCLOS or at all: and
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The Somali Republic protests the continuing activites of oil companics
under ticence to Kenya in maritime zones claimed by 1€ Somali Republic,
and in dispute between the two States, which are in contravention of
Article 74(3), Article 83(3) and Article 300 of UNCLOS. The Somali
Republic condemns these activities and urges all parties involved such

activities to immediately cease and desist from them.

The Somali Republic reserves its right to submit further comments in
relation to the submissions presented by Kenya, including, but without
limitation, comments upon Kenya’s assertions regarding the application of
the Statement of Understanding set out at Annex 1l of the Final Act of
UNLCOS I, and in relation to the scientific, technical and other claims

made nerein.
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The Ministry of Foreign Affairs and International Cooperation of the Somali
Republic has the honour fo request that the present letter be brought to the immediate
attention of the Commission and that it be distributed and published in the Law of the Sea
Bulletin and any other relevant United Nations publications.

irs and International Cooperation of the Somali
to the Secretary-General of the United

The Ministry of Foreign Affa
Republic avails itself of this opportunity to renew
Nations the assurances of its highest consideration.
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