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Abstract

The problem in the Philippines is that most vessels old and outdated which affects the
seaworthiness thereof. The reason for this is¢hetance of the banking and financing institutiems
provide financial assistance for vessel acquisiéind repairs, and one of the reasons for this taatce

Is the nature of the national provisions relatethtwitime liens and mortgage in the country.

The objective is to have a favourable financingnekie for the development of the Philippine
merchant fleets by improving the said system anklimgait uniform, or at least as close as possible t
international practice so as to make it more undadable to the international shipping and finagcin

community.

This is achieved by analyzing the Philippine’s eyst with the 1993 Convention on Maritime Liens
and Mortgages which likewise has the same objectivel also by comparing the system in the

Philippines to that of Australia.

Through this study, we can see how the currentesysh the Philippines could be improved,

allowing the State to restructure its law in orttemeet the desired objectives.

Study were made on the 1993 Convention’s provisiefeting to mortgages, the recognition and
enforcement of mortgages, hypotheques, and chatgesnking and effects, registration and change
of ownership in mortgages. With respect to maritiiems, its characteristics, the maritime liens
recognized and excluded, its priorities, extinctignlapse of time, other maritime liens allowedto
created at the domestic level, and its transfatabiflso, the provisions under the Conventioratielg
to notices and effects of forced sale, rights eémgon, the temporary change of flag and its latk
protection to innocent purchaser on a voluntarg.gabmparisons were made also between Philippines
law and Australian law with respect to the natusgstem and characteristics of maritime liens, the
property to which maritime liens attaches, its s$femability, the maritime liens recognized, its

approach on the priorities and the conflicts of.law

Based on the foregoing, the paper came up withctheclusion that most provisions of the
Convention are favourable and in line with the objes but have some imperfections, Philippines

should therefore not ratify but only to amend iisrent law similar to that of the Convention.
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Introduction

The Shipping Industry is one devoted to the trartsgpmods and passengers by water. It plays a very
big economic role as over 90% of world trade igiedrby the international shipping industryhe
importance of this role also holds true at the dstinelevel especially in countries such as the
Philippines which are archipelagic States. Withshipping, the import/export and trade within the
country of affordable food and goods would not begible - half the world would starve and the other
half would freeze. Because of the physical riskluipping attributable to the harsh nature of thesse
internationally the industry is regulated by théemational Maritime Organization (IMO). IMO is a
specialized agency of the United Nations (UN) whicbmotes safety and at the same time protection
of the ocean’s environment from pollution causedshipping. Financing has always been cited as a
problem to some developing countries in the devetg of national fleets because of the high cost of
vessel acquisition and repairs. It is a big fagtbich affects seaworthiness of a vessels for itstdine
move to fase out single hulled tankers, to beaagad by double hulled tankers so as to prevent olil
pollution from vessels that might encounter acdsleAcquisition of such vessels is very expensive
and that is why improving financial conditions isn@cessary element in the pursuit of the
implementation of the United Nation’s Convention thie Law of the Sea (UNCLOS) and the IMO

instruments as they relate to navigational safetiyenvironmental protection.

One of the reason for the reluctance of some filaac banking institutions to provide loans
is the nature of maritime liens. Maritime Liens &taims which are usually privilege claims which
ranked ahead of the mortgagees claim in the pyiofipayment during the distribution of proceeds in
case of a forced sale of the vessel. As such it sudpgtantially affect the mortgagees claim to fully
recover the loan extended. Maritime liens are h@awveecessary, although competing claims from
different sectors sometimes cause difficulty fog tbgislature and courts in the determinationhef t
priority and giving claims a status of maritimenfeThe law on the maritime liens and ship mortgages
is the backbone of the maritime industry and this intention of this paper to revisit and exansagl
law and how the Philippine’s law on the subject nb@yimproved taking into account international
practice. Such improvements should make the Philgpystem more understandable for foreign
entities and foster favourable financing climatengistent with the objectives of the International

Convention on Maritime Liens and Ship Mortgages.e Tresent paper will thus analyze the

! Shipping Facts at http://www.marisec.org/shippiugs/

% These sectors, among others, include the salvegraiors, seamen for their wages, ship operatorddins on
general salvage, necessariesmen or repairmen,rgogat for the protection of third parties claimisiag from
tort and others such as port, waterway and gj®tdaims



Convention and compare the Philippine law on thgesui matter to that of Australia, the latter giyin
high priority and affording more protection to ngage creditors. It should be noted that the a
distinguishing feature of the British law in thisgard is that it affords even more protection camgpa

to that of the Convention; this in total contrastthe United States of America whose approach has
been adopted by the Philippines. With this papeallows the Philippines to restructure its laws on
maritime liens and ship mortgages in a manner wisi¢avourable and consistent with the objective of

promoting the proper management and safe operatithie maritime industry.



1 1993 Convention on Maritime Liens and Ship Mortgage

1.1 Introduction

The international community attempted to unify aative the priorities on the maritime liens
which led to the adoption of the 1926 and the 186#vention on Maritime Liens and Mortgages. The
1926 Convention was adopted at Brussels, April®26 and was successful but became obsolete. Be-
cause of this, the need for another conventioneandsch led to the adoption of the 1967 Convention
likewise held at Brussel's, May 27, 1967. This Camion however never entered into force as it did

not obtained international support and acceptance

After the 1926 and 1967 Conventions, the Uniteddwat Trade and Development (UNCTAD)
and International Maritime Organization (IMO) sporexd another attempt to unify the laws on the
subject matter leading to the creation of the 18@88vention which was adopted by consensus by a
conference of Plenipotentiaries of 65 states. Thimi€ Maritime International (CMI), an internatidna
non-governmental organization whose objective iscomtribute by all appropriate means to the
unification of maritime law in all its aspectgresented a draft revision of the 1967 Convention
Maritime Liens and Mortgages during the 1985 CMifepence in Lisbon, and it agreed therein that
the primary purpose of a convention should be d¢iamproving the security level of mortgages and

hypotheques. In particular, it agreed that:

1. long term financing is essential for the depetent of merchant marine;

2. the more readily available the less expensivaurgg is the vessel itself, that is the
possibility that no other securities are requinechsas real properties;

3. the need for uniform rules increasing, for sfipancing is becoming more and more
international; and

4. the essentials features of a satisfactory dgcame i) the possibility of enforcement
wherever the vessel maybe found, and to this effeetsecurity must be recognized in as many
countries as possible through an international entign, ii) the possibility of a sale of the vesatthe
market price, and to this effect it is necessargffer the prospective buyer a valid title wheretles

ship may go after the forced sale; iii) the podisjbof recovering the outstanding portion of tlean

® http://www.comitemaritime.org/home.htm



from the proceeds of the forced sale, and to tfiectethe claim of the lender must be granted the

highest possible priorify

It took eight years of preparation from 1985 befardiplomatic conference was convened in
Geneva between 19 April and 7 May , 1993, and tisbdn draft was used as one of the major
reference in the preparation of the 1993 Convertiypthe Joint Intergovernmental Group of Experts
(JIGE) established by IMO and UNCTAD. The objecsivierein in substance are reflected in the
preamble of the Convention which is also partlyime with the objectives of this paper as outlimed
the introduction. In this first chapter, provisiooisthe Convention on the subject will be examised
as to determine whether or not it is advisabletlier Philippines to ratify it and if not, how somkits
sound provisions will help in improving the Philipp’s law on the said subject matter if adopted.

The 1993 Convention went into force on 5 Septen2id®d, and currently has 11 signatories

and 12 States partiés.

1.2 Provisions Relating to Mortgage

1.2.1 Recognition and Enforcement of Mortgages, “hypotheges” and charges

Under Article 1 of the Convention provides to thfeet that mortgagees, “hypotheques” and
registrable charges of the same nature effectestagoing vessels shall be recognized and enfoeceabl
in State Parties. Similarly to the Lisbon Draftsigally three requirements must be satisfied before

said mortgages, hypotheques and other charge evik@ognized and enforceable. These are:

1. That Mortgages, hypotheques and charges shglbberned by the laws of the State where

said charges are registered;

2. That instruments deposited with the Registhal e open to public inspection instead of

just those who have legitimate interest to secuch snformation only, and

3. To specify the names and addresses of the rpensavhose favour the mortgagee, “

hypotheque” or charge has been effected or tHastbeen issued to its bearer, the maximum amount

* See: Franncesco Berligieri, Llyod’s Maritime Commoeeand Commercial Law Quarterly 1995 p 57-58.
® Official Records of the General Assembly, FortytisiSession, Supplement No. 49 (A/46/49), p 156. S
pendix 1 for complete list of the State Partied Signatories.
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secured, if it is a requirement of the law of tiate of registration, and the date and otherquaatis
which according to the law of the State of regitdradetermine the ranking in relation to the other

registered mortgages, “hypotheques” and chdrges.

The above provisions achieves the Convention’s atibje of making the state parties
recognize foreign mortgages and making them enddreein their respective States, one of the
essential features of satisfactory security. Thegpplicable to those States which still do nebgnize
foreign mortgages and charges. Indonesia for instdoesn’t recognize foreign mortgages and charges
until just recently when it ratified the Conventjahe purpose of which was to encourage creditmrs f
ship procurement as wéllAnother example can be found in States who adw@ptraditional common
law legal system in which legislative interventienabsent. For example is New Zealand in the case
The Betty Ott V Generdills Ltd.®, where the New Zealand Court of Appeals invoking Halcyon
Isle refused to recognize a ship mortgage registerelusiralia even if Australian Law on Ship
Mortgage is very similar to that of New ZealandeTksult of this decision lead to the subordinatibn
the mortgage claim to that of an equitable chandech clearly is detrimental to the mortgage credit
This however was corrected by the New Zealand &adint when it enacted the Ship Mortgage Act of
1992 providing to the effect the recognition ofeign instruments on securities, charges on shipb, a
at the same time giving the said instruments orggsathe same priority as that of New Zealand ship
mortgages. The requirement of registration under the Conwenttherefore excludes equitable
mortgage, one constituted without registration geized by States which traditionally apply the
common law system. In the Philippines, howeverl#iveis already in line with the Convention as it
only recognizes foreign mortgages, hypothequeso#mer charges provided that they are registered in
accordance with the law of the State of registra@pressly stated in the Ship Mortgage Decree of
1978° Within the Philippines, equitable mortgage may bwer be recognized. There are two schools
of thought. One is, unlike real property mortgageattel mortgage must be registered to be valid as
between the parties because Article 2140 of thdippme Civil Code states that “By Chattel
Mortgage, personal property is recorded in the tehatlortgage Register as a security for the
performance of an obligation.” From the wordingghe said provision, registration seems necess$ary i

the provision is to be considered as a definitiBut another school of thought proposes that

®See: Art. 1 (a,b,c) 1993 Convention.

" See: Indonesian Commercial Letter, July 2005;fRation signed on July 8, 2005; See also: SuHarr&hip
Mortgage and Vessel Arrest Laws in Asia : Convecgeviersus Divergence?, US-China Law Review, ISSN
1548-6605, USA Jun. 2006, Volum2e 3, NO. 6 ( Serial 19) p 42.

811992] 1 N.Z. L.R.655 (NZ C.A).

° The New Zealand Ship Registration Act 1992, Séc. 7

1% Ship Mortgage Decree of 1978.



registration is not necessary because sec. 4 dChia¢tel Mortgage Law states that the registraison
only for the effectivity against third persons ahdre is nothing inconsistent with Sec. 4 and Aatic
2140 of the Civil Code. In Thailand, during the sege of Vessel Mortgage and Maritime Liens Act
B.E.2537[1994], it likewise gave effect to the 1998nvention in so far as the recognition of foreign

vessel mortgage are concerngd.

1.2.2 Rankings and Effects

The Convention’s provisions on rankings and effectikewise the same as that of the Lisbon
Draft which provides to the effect that: as to ragk mortgages, hypotheques and charges as between
themselves, their effect with respect to third igartshall be governed by the law of the State of
registration, and as to the enforcement, the pureeof which shall be governed by the law where the
enforcement takes place. Both without prejudicetlie rules and regulations provided in the
Convention. Although the flag registry conflict afle maybe a sensible one because this allows
creditors to know in advance the law that govenmd the priority of the credit extended, it cannot
however be depended upon as problems might arszube flags of convenience, double-flagging
and flagging out®of vessels are not uncommon today. In the Philipgithe law that governs personal
property is the law where the chattel is locdfeld therefore differs from the Convention because t
vessel may be arrested or the mortgage maybe edfémca State other than the State of registration.
Theoretically, under the current law Philippiness laaving more extensive list of maritime liens is
more favourable for the mortgage creditors to esddhe mortgage in a State where its rights aterbet
protected rather than in the Philippines whenetierpossible. This would not make sense. In the
interest of uniformity and considering that thegfi@gistry conflict of law rule is a sensible oiteas
submitted that the Philippines should adopt the esamie and transform the existing into a

supplemental one in cases where problems ariseessith of dual registration or flag of convenience

1.2.3 Registration and Change of Ownership

In Par. 2 of Article 3, the purpose of which ispi@vent dual registration of ships by requiring
the State Party to secure a certificate of denegish first before registering a vessel. The dxtthe

deregistration as provided in the certificate Vikkwise be the date of the new registration.

" Therdchai Thanapongpor8ecurity Rights Over Maritime Property Under Thaiiddiction, The CIPITC
Journal. Click atwww.geocities.com/cipit_ejournal/art-eng/articlegéhip-in-Thai-jurisdiction.pdf

2 Flagging out means vessels already registered umgeState is registered in another temporasiaily as a
result of a charter agreement.

3 Civil Code, Art. 16.



Article 3 Par. 1 provides a new provision whici® found in the 1967 Convention: other
than in cases of forced sale, the provision enghregrotection to the security holders by reqgitine
State Party not to deregister any vessel unlesgwviner obtains the written consent of the said sycu
holders or all previous mortgages, hypotheques dratges have been deleted. With the consent
obtained, it only means that the security holdergehbeen paid or another security has been given,
otherwise consent would not have been obtained. édew with respect however to obligatory
deregistration because of a law requirement ofateSJRarty, the state is required to notify the scu
holders before deregistering a vessel in ordethieratter to protect its interest through an appete
action. An example of a law requiring deregistmnatics failure to comply with the nationality

requirements.

1.3 Maritime Liens

1.3.1 Characteristics of Maritime Liens

There is no definition for maritime liens in the@ention. It merely describes the same as one
that follows the vessel, notwithstanding a chanfjevenership or registration or flag subject to the

effects of forced sale under Article 12 which v discussed later.

1.3.2 Recognized Maritime Liens

The following maybe referred to as internationakitivae liens as they are the maritime liens
recognized internationally under the Conventioropggosed to other maritime liens prescribed by the
Convention which allows for the creation of addigb maritime liens by States Parties within their

domestic law or on a national basis:

1.) Claims for wages by the Master and memberghefvessel’'s complement in respect of their
employment on board the vessel, including costepatriation and social insurance contribution
payable on their behalf.

The nature of seafaring which made seafarers aiqadlly, legally and economically weak
group in society, as they are “a group set aparhfother members of the work force. Thus [...] they

[do] not enjoy the same freedom as their sistedstmathers who work on shore by virtue of having to



live and work far from home and community.Justice Joseph Story Brown v Lulldescribes seaman
as “a class of persons remarkable for their rashng®ughtlessness and improvidence. They are
generally necessitous, ignorant of the nature ateheof their own rights and privileges, and fapsh
part incapable of duly appreciating their valtThe need for a tenderness, partiality and favour i
law for the interests of the seaman is obvious.e“Téason for this humanitarian sympathy has been
said to lie not only in the recognition of the igaoce and injudicious of the average seaman, bat al
in awareness of his harsh working environment, uhfair power imbalance between him and the
shipowner and the relentless drive for commeraialis..]” *° Since wage is a basic right of a seaman,

it therefore follows that it must be secured by wéaynaritime lien.

The cost of repatriation and social insurance douiion payable on their behalf of seamen is
an expansion of the provisions of the 1967 Conwantlhe cost of repatriation was added to address
the problem of abandonment of seafarers as a coeseg of bankruptcy of the shipowners or
operators. This problem arises more and is inkeaptn registries due to lack of effective contrbl o
shipping associated with open registries which Itesn poor safety recordd.From 1996 to 1999,
there were 210 reported cases in which about 3ds@@arers were stranded in foreign countries
without payment or other support, in connectiorhviiankruptcies of single ship compani®a. study
on individual cases reported by the Internatiomah$port-Workers Federation (ITF) shows that during
the period of 1994 to 1997, there were 992 incislémit could be regarded as abandonment and abuse.
“Dispute of wages” were the most common (418 cafdiewed by “abandonment” and “repatriation”
with 84 case¥’ In fact, the problem of repatriation was one @ finoblems addressed by the Maritime
Labour Convention, 2006. This Convention provideapng others, to the effect that if the shipowner
fails to make arrangements for the repatriatioa etafarer, the member State whose ship flietaiys f
shall arrange the same and should it fail alsosthge of which the seafarer is a national of stakié
care with the cost recoverable against the menilagrState who in turn may recover costs from the
shipownef® Regardless of the success of the Maritime Labamvéntion 2006 (MLC, 2006), it is

still necessary to have a security for the recoeémye cost by subrogating the one who paid malfe

4 See: Paul K. Chapman, Trouble on Board-The Pbfhiternational Seafarers.

54 F. Cas. 409 (C.C Mass.1836) Cf. The Minervaaty.F847 (1825) (Adm.Ct.) Cited by K.X. Li at Journ&
Maritime Law and Commerce Vol. 33 No. 3, July 20p382.

® Thomas Maritime Liens (1980) p168; Tetley Marititens and Claims (1985) p 100.

1" Committe of Inquiry Into Shipping Report,51 197M@d 4337 (Rochdale Report).

18 K.X Li and Jim Mi Ng, International Maritime Conmtions: Seafarers Safety and Human Rights, Joofnal
Maritime Law and Commerce, Vol. 33, No. 3, July 20p 384.

19 |bid. cited Alistair Dougal Couper, Voyages of Abuseafarers, Human Rights and International Shipping p
42 (1999).

20 Maritime Labour Convention, 2006, Regulation 2)&5
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of the seaman for its repatriation to encourageilsleoing the cost thereof, and this can only beedo

through a maritime lien.

Although this lien affects the security of the ngaigee, it however adds to the safe navigation

and operation of the vessel. Furthermore, as caedée above social justice justifies such claims.

2. Claims in respect of loss of life or persongliiy occurring in direct connection with the opévat
of the vessel.

The intention of such liens is to indemnify thetirns and to encourage safe navigation. Such
claims are however covered by the standard insaréorchull and machinery policy and third party
liability. This affects the security of the mortgemgin cases where the owner breached the ternhe of t
policy, such as in the case of failure to pay prens. That's why it is necessary for the State to
provide a mechanism to ensure that vessels sait@govered by insurance such as providing through
law an extension of validity for a reasonable peidd the coverage until the mortgagee is notified a
given ample time to take the appropriate actiompruotect his interests. The current practice in the
Philippines to ensure coverage is undertaken thrahg issuing of a Cease and Desist Order to
prevent vessels from continuing with their opematioithout coverage. Such law or policy is
imperative to ensure protection to the mortgageauee should it happen that no insurance indemnity
is paid out, the claims by the victims having dugtaf maritime lien therefore a priority in pagm,

may be large thus exhausting the proceeds froraleeof the vessel.

3. Claims for reward of salvage of vessel.

The basis for this claim in the early times wagjotorium gestié' The Convention however
is silent with respect to contract salvage whidodias a status of a maritime lien in the Philippin
The difference between the contract salvage frdwaga is that the latter under general maritime law
is the salvaging of a vessel in peril is made viddly unlike the former where parties agree twvagé
a vessel for a consideration. This also affects#wirity of the mortgagee but great weight shbel
given because it preserves the res thereby bengéiti the other lien holders. It encourages sattig
vessel. Like the claims for loss, to protect thertgegee, the State must also include in its law the

inclusion of payment for salvage claims in the msige policy or covenant. Such inclusion may

L Negotorium Gestids a principle of law where the remuneration sHdé given to individual who performs an
act which he has no obligation required by law.sTikibased on the principle that no one shouldhbietein the

expense of the others.



however increase insurance premiums thereby inagdke cost for operations. But it may also be
more beneficial in the pursuit of the objective @¥his to promote financing for the developmenthef t

domestic fleet.

4. Claim for port, waterway and pilotage dues.

Collection of the claims for ports and waterway slweeate income for the government and
such income may be necessary in the developmenttenaperations of the ports and channels.
However, maritime lien protection over the samaddonger justified as ship financing outweighs its
importance. This is more so where the States'ssparé privately owned or controlled. In fact,
numerous countries do not recognized this as maitien. This was only included in the Convention
S0 as not to disappoint governments of Statesndittg the conference such as Mexico, Panama and

Columbia each everequesting that such claim be ascended to secokdra

5. Claims for tort arising out of physical lossdamage caused by the operation of the vessel other
than loss or damage to cargo, containers and pgpeasereffects carried on vessel arising from
contractual relations.

In the 1967 Convention, the wording was “basedophand not capable of being based on the
contract.” Although most tort cases involve cotlisé or personal injury, torts here may include
damage to the environment such as pollution extteptcaused by oil and other hazardous substances
which are already covered in other Conventions. iy committed here is on the water and the
environment. The Convention which covers oil padlatis the International Convention on Civil
Liability for Bunker Qil Pollution Damages, adoptg8 March 2001 but will only enter into force on
21 November 2008. In its resolution, in part, tommends that persons taking reasonable measures to
prevent or minimize the effects of oil pollution Beempt from liability unless the liability in quem
resulted from their personal act or omission, coti@diwith the intent to cause damage, or recklessly
and without knowledge that such damage would prigbadsult®® The hazardous substances are
covered by International Convention on Liabilityda@ompensation for Damage in Connection with
the Carriage of Hazardous and Noxious Substanc&eayHNS), 1996.

22 Jose Maria Alcantar&hort Primer on the International Convention on Mare Liens and Mortgages
Journal of Maritime Law and Commerce, Vol. 27, BpApril, 1996.
2 http://www.imo.org/Conventions/mainframe .asptofui=256&doc_id.
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1.3.3 Maritime Liens Excluded

What was not included is the tax due to the govemtrwhich is a paramount consideration in
the Philippines, such given the highest priorityeioall other maritime liens both in the old and the
amending lavé” It is submitted that, being a developing courtay, is the lifeblood of the government
and it's necessary for its existence and continearidts operation and should be ranked first among

all others.

The general average claims is not included may hbsaorrect. The doctrine of general
average is of ancient vintage, and can be tracel teathe remotest antiquity. In ancient medieval
times happened that a ship was taken by stormazdrs#, in order to save the voyage, part of thgocar
was jettisoned to lighten the ship. In such circiamees, the owner of the cargo was granted a taght
contribution. Under modern conditions however, stighe of losses are exceedingly rare. What is
frequent now are certain expenses and sacrificgsatte incurred by the shipowner while underway,
such as port of refuge expenses, collision expermes salvage expens@sThus, the doctrine of
modern times is virtually always applied to enatile shipowner to recover ratably from cargo
interests. As such, it also contributes to thegmesdion of the res but the object of providingequlate
financing outweighs the advantages because priyriadevelops or upgrades the domestic fleet or the
vessels in the Philippines which are mostly oklagidated and obsolete and substantially camtaffe
the safety or the seaworthiness of the vesseluplgeaded vessels are a lot less susceptible tedies)
and accidents. Secondly, since the Governmentasposition to suspend the possibility of liftirfget
cabotage laws and is concentrated more on thegsieming of the domestic fle€t,obtaining
adequate financial assistance is one of the lexgfield the domestic operators may enjoy which in
turn lead to lower rates thereby leading to ecorogmowth?’To create certainty or predictability

without hesitation leads to the development of imnfce in prospective investors and financers.

Like the 1967 Convention, no lien was created frassaries or master’s disbursements, such
as supplies, furnishing repairs, towage, use ofdirgk or marine railway or other necessaries. The
only exception is for repairs which has a rightretiention. Under the 1926 Convention, necessaries
and supplies are protected by maritime liens bexafishe difficulty of securing the said supplies o

services when the ship is in a foreign port. Altjlosuch may be beneficial to the safe navigatiah an

24 Art. 580, Commercial Code of the Philippines; PB. NI521 Ship mortgage Decree of 1978.

% Thomas Schoenbaum, Admiralty And Maritime Lawdgtot edition p 523.

% MARINA Administrator Vicente T. Suazo Jr. in MayNewspaper, posted at MARINA.gov.ph website.
2" Affirmation of the suspension of the lifting ofettCabotage laws was made with the enactment d£h@295
which gives more tariff or tax benefits particujadn importation.
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operation, the convention may be correct not téubhe it leaving the problem on the procurement of
the same to the owner which now is in a bettertposito transact or deal with current advance

communication and banking technologies.

Claims on oil, nuclear and other noxious substamas likewise removed from the 1993
Convention is to avoid conflicts with other convens relating to the carriage of hazardous substganc
and to prevent lien interference in compensationofb pollution claims as discussed already under

claims for tort.

Unlike the 1967 Convention, the lien for wreck amedioval or general average contribution
was removed. It however was included in Article3)2{f the 1993 Convention as a preductible charge
State Parties may provide in their laws, but omlyrespect of the cost of removal of a stranded or
sunken vessel by a public authority for the safgtynavigation and the protection of the marine

environment.

1.3.4 Priorities of Maritime Liens

Under the Convention, the distribution of the pemt® from the forced sale of the vessel is

ranked as follow$®
1. The cost and expenses arising out of the asrestizure and subsequent sale of vessel,

2. Claims for wages and other sums due to the madtieers and other members of the crew
in respect of their employment on the vessel, idg cost of repatriation and social insurance

contributions;

3. Claims in respect of life or personal injurydirect connection with the operation of the

vessel,
4. Claims for reward for salvage of the vessel;
5. Claims for port canal, and other waterway dueblotage dues;
6. Claims based on tort arising out of physicasloscaused by the operation of the vessel;
7. Mortgage, hypotheques or other charges of simdture; and

8. Residue will be return to the owner.

28 Art. 5(1)(2) and Art. 12(2). 1993 Convention.

12



The costs and expenses incluighter alia the cost for upkeep of the vessel and the crew as
well as wages, other sums and cost for the mendfettse crew incurred from the time of arrest or

seizuré®

The reward for salvage however shall take prioower the all maritime liens which have
accrued prior to its operatidfiThe reason for giving it such a high priority éséncourage salvage
operations which salvors would be hesitant to uladter because for fear that there may be already
liens which will be given more priority. As for prity between rewards for salvage, the priority is
ranked in the inverse order of the attachment &her lone given the priority over the earlier offes.
These rules on salvage are based on the principlereservation of the res in which all other
subsequent holders will benefit because withoutstiieage operations, there would be no proceeds to

be distributed to the other lien holders.

With respect to the existence of maritime lienshiitthe same categories, they shall be rank

parri passd’ between themselvés.

1.3.5 Extinction by Lapse of Time

The maritime liens statute of limitations is termedinction instead of prescription. Under the
1926 Convention the maritime liens expire after gear except for necessaries which is given a
period of only six months. The Convention alsowafiainterruption of the running of the period on
grounds to be determined by the law of the couarihg the cas& Moreover, the 1926 Convention
allowed State Parties to enact national law extenttie period in cases where it is impossible fiecef
arrest within the said period. Clearly, these mioris introduce uncertainty as the nature of the
circumstances or grounds leading to the interroptme left to the national law that might be

conducting the forced sale.

Under the 1993 Convention, as with the 1967 Conwentthis problem was rectified by
setting the period to one year but not subjectuigpsnsion and interruption unless vessel is adeste

seized prior to the expiry of such perid.As a consequence of the non interruption, lieldérs can

29 Art. 12(2). 1993 Convention.

30 Art. 5(3). 1993 Convention.

3L Art. 5(4). 1993 Convention.

%2 Means equal footing.

33 Art. 5(4), 1993 Convention

% Jose Maria Alcantar&hort Primer on the International Convention on Mare Liens and Mortgages
Journal of Maritime Law and Commerce, Vol. 27, BpApril, 1996.

% Art. 9. 1993 Convention.
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no longer invoke grounds provided for under natidaws. Exception is however provided to the
effect that time does not run during the period tha arrest or seizure of the vessel is not pezchiby
law>® This may includeforce majeure The reason for the exception which was proposedhb
Norwegian and Swiss delegateand accepted by the conference is because ofathetiral problem
that might arise in case where a request of a viessseade by a flag State and the arrest of sasdele

cannot be completed due to conflict of laws betw@ttes.

The running of the expiration period for socialicla such as seamen’s wages, social
contribution and for repatriation however commentesn the day he is discharge unlike the other
maritime liens which commence from the day it @i8eThis was proposed by the Norwegian
delegation in the conferendeThe intention was to delay the commencement ofrtimaing of the
period for the benefit of the seamen becausevetrig possible that the seamen will still be on daae
vessel while the cause of action have arises andxiration period will have already commenced. As
such seamen will be left with little time, if nobnime at all, resulting in injustices and deniélite

claims.

The intention of setting the expiration of marititien to one year is to regularly eliminate the
liens on the vessels. As a consequence, lien eldeter the 1993 Convention should arrest or eaforc
their claim immediately otherwise they will loseethlien status. The insolvent shipowner thereiere
often liquidated thus also eliminating the posgipibf subsequent liens thereby protecting poténtia
subsequent creditors from losses. As lesser subsetians are created, obviously the buyers through
voluntary sale are in a better position. The disatikge however of enforcing claims immediately is
that trade and commerce may be interrupted eveorifetimes it might not yet be justified. Such

practices may also lead to more court litigations.

The expiration of one year also affects Statesyapplthe “voyage rule” or “time rule” which
iIs a predominant feature in French maritime law &atures also in American maritime law. The
voyage rule is one found under Article 6 of the @®ussel's Convention, and stipulates that a lien

attaching to the last voyage have priority oversthattaching to the previous voyage. This rule was

% Art. 9(2). 1993 Convention.

37 Report of the UN/IMO Conference on ConventiorMaritime Liens and Mortgages in Geneva A/CONF.
162/8 21 July 2003.

¥ Art. (2)(a). 1993 Convention.

%9 Report of the UN/IMO Conference on ConventiorMaritime Liens and Mortgages in Geneva A/CONF.
162/8 21 July 2003.
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adopted by France when it ratified the 1926 CorigantThe United States however amended the
concept in the later part from voyage to seasoe (idr vessels on Great Lakes) and the “Calendar
rule” and the “season rulé® With such rules in addition to the one year lirtlie pressure of enforcing
claims by creditors is doubled considering thati@drom losing the status of maritime lien afteg th
lapse of one year, priority may be displaced byssghent liens that may be attached to the vessel.
This practice is opposite to that of the Britisisteyn where subsequent liens may accumulate without

prejudice to its priority’

In the Thai Jurisdiction, the time bar for maréiriiens has already been set to one year from
the occurrence thereof as provided in the threevexaions. But Thai law does not speak about the
interruption period when the vessel has been adest seized as the three convention§*dbalso
appears that the statute of limitation applies gaheto all maritime liens and no distinction waside

with respect to social claims unlike the presemivention.

In the Philippines, the statute of limitations ievgrned by the Civil Code as nothing is
mentioned in the Ship Mortgage Act of 1978Bhere are different prescription periods for diéfer
categories of actions under the Civil Code suchdai®ns for injury to the rights of the plaintifhe
quasi-delict which is equivalent to tort and must ibstituted within four year¥. Actions for an
obligation created by law and actions based ontemitontract which must be instituted within 10
years® All of them have a longer prescription period camgal to the Convention and also because of
the different categories of actions, this may leéaadonfusion and it would seem better to have one
applicable to all maritime liens. As such it is sutted for the interest of uniformity and the

advantages of having a shorter life of a maritiree to adopt the Convention.

1.3.6 Other Maritime Liens

The 1993 Convention allows State Parties to crimatlkeeir domestic law other maritime liens

on vessels to secure claims other than those glreadognized under the said Convention

% Thomas Shoenbaum, p 265.

41 Justice Waung, Maritime Law of Priorities: Equistice and Certainty, (2005) 19 MLAANZ Journml,5-
16.

42\VMML, Art 28;Therdchai ThanapongporRights Over Maritime Property Under Thai Jurisdatj The
CIPITC Journal p 5. Click at www.geocities.com/tigjournal/art-eng/article_eng/Ship-imai-

jurisdiction .pdf.)

“3 Art. 1139 to1155, Civil Code.

4 Art. 1146(1)(2), Civil Code.

“5 Art. 1144, Civil Code.
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(international maritime liens) against the ownennise charterer, manager or operator of the vé%ssel.
These other maritime liens (domestic or nationalitinge liens) differ from the international maritém

liens on the following manner:

First, unlike the latter which expires after a pdrbf one year, the former expires only after a
period of six months or at the end of a periodixtiysdays following a sale to a bonafide purchasfer
the vessel. The period is to commence on the datghich the sale is registered in accordance with
the law of the State with which the vessel is riegexd following the sale, whichever period expires

earlier?’

Secondly, unlike the international liens which rerghead of mortgages, the domestic liens
ranks after mortgagé8. The provision on other maritime liens was obvipuprovided as a
compromise to some state parties which have msreflimaritime liens such as the United States and
who might want to add other maritime liens not grored under the Convention. During the

Conference, the representative of the United Stadegver stated that:

“in order for a new convention to be widely acceptine new convention would
have a balance fairly the maritime interests opeWiners and mortgages, of
those who provided services to ensure the contisaésl operation of ships, and
those who suffered harm from operation of shipgjuding damage to the
environment, unless compensation was provided bgthan international

convention.”
He further added that:

the important purpose underlying the convention wagrotect the lender’s
security in order to encourage greater ship fimamci However equal
consideration should be given to other purposel asensuring the security for
those who extended credit to support a ship’s dperédy supplying victuals for

the crew and services to the vesSel.

From this statement and taken together with Un8&des current recognized liens, it can be

said that other maritime liens under the 1993 Cotwe is not a satisfactory compromise for the

“° Art. 6, 1993 Convention.

4" Art 6 (b)(i) and (i), 1993 Convention.

“8 Art. 6(c).1993 Convention.

“9 Report of the UN/IMO Conference on Convention carMme Liens and Mortgages in Geneva
AJCONF.162/8 21 July 2003 no. 19, p 7.
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U.S.A. This is further evidenced as in the U.S.Aeotmaritime liens will only be subordinate in
priority to that of the mortgagee which takes ue fibn share of the proceeds in the case of a dorce

sale.

During the 1993 Convention, Norway, one of the vésw States to have adopted and
implemented the 1967 Convention favoured the dmiaif Article 6 the provision on other maritime
liens even if they were given priority after momga or hypotheques. It is the delegation’s view tha
suppliers of goods and services to vessels waghbgtshould like other suppliers, make credit risk
assessments rather than extend credit more oalgsmatically with hidden charges against the Jesse
as collaterat” In the latter cases, owner’s who were financiaigound would have the possibility of
continuing trading to the detriment of the mortgagadding that there were also unfortunately
frequent cases in which financially unsound chargertraded on the credit of the owner and the
mortgagee without their knowing it. This could onhappen when suppliers gave charterer’s

unwarranted credit knowing that they had a hiddearge against the vessel secutity.

In the Philippines, currently it recognizes a riané lien for necessaries and supplies. That is
the reason why there is a proliferation of repaitna@d supply men in the country as they are in a
better position than those in countries who do maognize these liens. The proliferation of the
repairmen and supplymen is also beneficial to tlaitime industry. Considering this, the creation
therefore of other maritime liens under the Coneentavours the Philippines as it allows the same t
create a maritime lien for necessaries which atjhotank only after mortgage, it is still better iha
nothing at all, and also at the same time still sistent with the objective of strengthening the

protection of the mortgagee.

1.3.7 Assignment/Subrogation

The 1993 Convention allows assignment of or sulirogao a claim secured by a maritime
lien generally’® An exception however is the additional protectidforded to the mortgagees under
the 1993 Convention where it excludes maritime hefders from being subrogated to the insurance

monies payable to the owrérWith the law of state parties providing for mecisams ensuring the

Y Report of the UN/IMO Conference on Convention oarime Liens and Mortgages in Geneva A/ConF .162/8
21 July 2003 no. 14, p 6.

*1 |bid.

*2 Report of the UN/IMO Conference on Convention oarime Liens and Mortgages in Geneva A/ConF .162/8
21 July 2003 no. 14 p 6.

%3 Art. 10(1), 1993 Convention.

* Art. 10(2), 1993 Convention.
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insurance coverage against risk of loss of lifénfury and covenant for salvage, fewer categorfes o

maritime lien holders will be sacrifice giving wiy more protection to mortgage holders.

1.4 Common Provisions

The present subsection provides an overview of ntitces and effects of forced sale which

are provisions under the Convention common to bahtime liens and ship mortgages.

1.4.1 Notice of Forced Sale

Under Article 11 of the 1993 Convention requires 8tate registrar notices given to all the
holders of mortgages “hypotjeques” or charges wdraisued to bearer or not and the holders of a
maritime lien at least 30 days prior to the foreatk. The purpose of such requirement is to atfewv
named persons to protect their interest. In realityever, the notice requirement through registered
letter and electronic mail is impractical to caot due to the difficulty of obtaining the addressé
the parties with interest. Publication thereforéhwough is therefore the more practical way altiou

the same may not be as effective.

1.4.2 Effects of Forced Sale
Under Article 12 of the Convention, the effectd@ftted sale are as follows:

1. All registered mortgages, “hypotheques” or chargesl all liens and other encumbrances
of whatever nature shall cease to attach to theeVasibject to the following requirements:
a. With respect to registered mortgages, “hypothsfuor charges assumed by the
purchaser, consent from the holder must be obtaime#it the time of the sale, the vessel
is in the area of the jurisdiction of the statedwtting the forced sale; and c. The sale has
been effected in accordance with the law of thd stite and the provisions on the notice

of sale.

2. The proceeds of the sale are distributed in acooewith the priorities already mentioned
above under sub-section 1.3.4. With respect toréisedue returned to the owner, after
satisfaction of all the claims, if there’s any, @@envention provides that it shall be freely

transferable.

3. A State Party may provide in its law that in theemvof the forced sale of a stranded or

sunken vessel following its removal by public auityan the interest of safe navigation or
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the protection of the marine environment, the afstemoval shall be paid out from the

proceeds of the sale before all other claims irindharitime liens.

4. If at the time of the forced sale, possession efssel is with the shipbuilder or repairer,
provided that right of retention is given by a etgiarty conducting the sale, said
possession shall be surrendered to the purchasesatalishipbuilder or repairer shall be

entitled to obtain satisfaction of his claim aftiee payment of the maritime liens.

5. The production of Certificate by the Competent Awity of a State Party upon request of
the purchaser after compliance with the requiremiant the Registrar bound to delete all
registered mortgages, “hypotheques”, or chargesmxtiose assumed by the purchaser,
and to register the vessel in the name of the psemhor to issue a certificate of

deregistration for the purpose of a new registratas the case may be.

6. State Parties shall ensure that any proceeds ofcad sale are actually available and

freely transferable.
In the Philippines, it is provided in Section 1§ ¢athe Ship Mortgage Act that:

Upon the sale of any vessel of the Philippines mxdy a preferred mortgage in
any extrajudicial sale or by order of a districutoof the Philippines in any suit
in remin admiralty for the enforcement of a maritimenliether than a preferred

maritime lien, the vessel shall be sold free frdhpige-existing claims thereon.
And Section 19(c) in part also provides that:

upon sale of any vessel of the Philippine covergd Ipreferred mortgage in a
extrajudicial sale or by order of a district coaftthe Philippines in any suiib
remin admiralty for the enforcement of a maritime ligihne vessel shall be sold

free from all pre-existing claims thereon.

From these provisions, it can be seen that in tiiBpPines maritime liens and all the other

charges cease to attach to the vessel at the tifoeced sale as prescribed by the Convention.
However, the second part of Section 19 states that:

but the court shall, upon the request of the mgega the plaintiff, or any
intervenor, require the purchase at such salevead the mortgagee to accept a
new mortgage of the vessel for the balance oféha bf the original mortgage.
The conditions of such new mortgage shall be tineesso far as practicable, as

those of the original mortgage and shall be sultgetite approval of the court. If
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such new mortgage is given, the mortgagee shalbeqiaid from the proceeds
of the sale and the amount payable as the purghiseshall be held diminished

in the amount of the new mortgage indebtedness.

This provision puts the investor in a bad positigrit may be construed that the investor may be
compelled to accept and constitute a new mortgate nespect to the balance of the indebtedness
with a purchaser at the forced sale whom the ivdsds no relationship whatsoever and whether or
not said purchaser is a good debtor. It is conteldat investor will be forced to buy out the claior
bid for itself for the purchase of the vessel imlesrto protect its interest from those undesirable
debtors>® Section 19(c) is basically the same as Sectioricd2if the U.S. Ship Mortgage Act, but the
second part of which cannot be found under the €oten as well as in legislation of most States
including Australia. Considering that the constdnt of a new mortgage is not favorable to the

mortgagee, it should therefore be deleted.

1.5 Other Provisions

1.5.1 Rights of Retention

Following the 1967 Convention, the 1993 Conventdlows state parties to create a law on
“right of retention”, sometimes termed as “possegdien”. This lien grants possession of a veseel t
either the shipbuilder, to secure the payment tierluilding of the vessel, or shiprepairer, to secu
claims for repair, including reconstruction of tressel. Possession of the lien is retained unyitneat
has been mad&.Such rights shall be extinguished when the vessa$es to be in their possession.
Surrender, however must be made to the purchasmasia of forced sale in exchange it shall obtain
satisfaction of its claim from the proceeds of #aée after the payment of the maritime ligh$he
1993 Convention conceded making the rights of teteriake priority over mortgage claims and thus
maybe harmful to the mortgage creditor. In thethrg, priority accorded to the possessory lien oler t
mortgage creditor makes economic sense considératgthe repair would increase the value of the
ship. In China, the practice however led to a sibueof injustice when through fraudulent scheme th
ship repairer and shipowner conspire to increasedsts of repairs extensively and unnecessanty, a

later on exercise the possessory lien upon theev@sgsuant to Article 25 of the Chinese Maritime

> Hernandez, Velicaria and Hernandez, Philippine idity and Maritime Law, p 209.
% Art. 7(1) [a]and [b] 1993 Convention.

" Art. 7(2) 1993 Convention.

%8 Art. 12 (4)1993 Convention.
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Code and uses the priority over the mortgageedoves the repair charges from the proceeds of the
forced sale. As a consequence, the shipowner aomultbnger recover the full amount because the
repair value will be near the actual value of tlessel leaving the mortgagee little money after the

possessory lien has been satisfed.

In the US, the problem regarding the fraudulenessh described above is minimized because
if the ship mortgage occurs before the lien of ‘@s=aries”, a ship mortgage will take priority otres
ship repairer. As such, the mortgagee is protetiteish the fraudulent scheme undertaken by the
shiprepairer and the shipowner. Furthermore, ifetkecution of the mortgage happens after the ben f
“necessaries”, the Ship Mortgage Act requires ay'dd disclosure” where the shipowner has a duty to
the mortgage creditor to disclose all existing didrefore the execution of the mortgdy&uch duty
therefore serves as a warning to the mortgagorh@ndan adjust accordingly the loan extended or

refuse it altogether.

The Philippines adopted the same rule which is radrantageous compared to that of China
and the Convention. But if a lien for necessarias supplies is to be removed, which as mentioned is
justified in the pursuit of the objective which is limit the number of liens in line with the
Convention, the rule may have to be amended. Suelm@ment should be similar in principle, which
is, in addition to the duty of disclosure, possegdiens should be placed instead of lien for
necessaries, and between said possessory lierhanchsrtgagee, priority should be given to the one
which attaches or incurred first. However what $tidae subordinate to the maritime lien so as to be
more compatible with the Convention. This is a mfaie rule, as the possessory lien is the only

security left for necessaries, supply and repain e removal of its status as a maritime lien.

1.5.2 Temporary Change of Flag

With the recent popularity of open registries, @envention provides more details and rules
relating to temporary registration of vessels faog®n the original state registration as the gowey
law and the requirements for registrations to emsessels are flying under one flag only. Flyingem
one flag is important because double flagging wazddse all kinds of confusion and difficulty of
determining the rights, obligations and the appliealaw that will govern the vessel. Article 16

provides the following measures:

%9 Jimmy and Sik Kwan TaiThe Different Approaches to Recent Developmer@hinese and US Ship Arrest
Laws EJCL Vo0l.9.3 October 2005 p 8.

% 46 U.S.C S 31323 (a) provides that “upon the regakthe mortgagee, the mortgagor is to discloseriting
the existence of any obligation known to the magtgaon the vessel to be mortgaged.”
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1. That the law of the State of registration shalldeéerminative for purposes of recognition
of registered mortgages, “hypotheques” and othargds. The State of registration refers
to the registration prior to the change of flagisTénsures that one law governs in cases
where

2. The State of registration shall require a croserefce entry in its register specifying the
State whose flag the vessel is permitted to flyperarily.

3. That no state party shall permit a vessel regidtéoefly its flag temporarily unless all
mortgages, “hypotheques” or charges on the vessed been previously satisfied or the
written consent of the said holders are obtained.

4. The notice requirements provided under the Conerrghould likewise be complied with.

The aforementioned measures therefore eliminatelictoof double sales or mortgage where

vessels are registered in more than one State.

1.5.3 Conflict of Convention

Under Article 15 of the 1993 Convention states tiahing in this Convention shall affect the
application of any international convention prowgli for limitation of liability or of national
registration. This provision was inserted to avoichflict. There are a number of Conventions which
provide for limitation of liabilities. Among thenrathe International Convention on Civil Liabilitgr
Bunker Oil Pollution Damages, adopted 23 March 2004 International Convention on Liability and
Compensation for Damage in Connection with the i@ger of Hazardous and Noxious Substances by
Sea (HNS), 1996. and the Convention on Limitatibhiability for Maritime Claims (LLMC), 1976*

1.6 The Lack of Protection to Innocent Purchasers

Unlike possessory liens where the shipbuilder pairer can hold a ship or vessel until the
amount due is paid for the building or the repagsdered, and therefore the legal charge is more
apparent, maritime liens on the other hand are rhmlden. The charge follows the ship wherever it
may go notwithstanding change of ownership, regfistin or flag and it arises after an occurrence of

transaction or the occurrence of an event withone@d of antecedent formality. Maritime liens are

¢ Convention on Limitation of Liability for Maritim€laims was amended by Protocol 1996.
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sometimes referred to as “secret liens”. For Exampkt's say a ship was furnished or has been
supplied in China and left the port to the Philims. Now in the Philippines, the owner of the vesse
wants to sell the vessel and declares in its lhiBade or contract of sale that there is no outhitan
encumbrance or maritime liens on the vessel. Thedent purchaser now parts with his money in
exchange for the vessel. In reality however, assgnthat in China there is a maritime lien for
necessaries, the supplier for the necessaries rmidwant to enforce its claim and since the charge
follows the vessel and will not be extinguishedpiieschange of ownership. The vessel which is now
owned by the innocent purchaser will be subjethéocharge and liability to his detriment. Usuakg
innocent purchaser would not know of the existesfcinese maritime liens as it may not be recorded
in the State where the vessel was registered,aintikrtgages because it will arise without needhgf a
formality after a transaction or the occurrencamevent such as registration. Only the holderlera
and the original owner of the vessel only knowshig lien and obviously the latter will not be much
help. Although there may be some sort of recordseof in the court of the State where the ship is
registered, the buyer cannot be expected to Misiha ports where the vessel went for the last yea
maritime liens usually expires in one year as pedifor under the Convention but may however also
be extended depending of the law of the State. Wneressel is arrested so as to enforce the daim
the vendor, since the buyer is now the owner, hetrput up bail or any alternative security for the
release of the ship in order to continue with ofiena. Although the buyer has a recourse agaimst th
original owner/ vendor based on a stipulation they provide in their bill of sale or contract ofesa
going after the same will be an additional expemseé what is worse is when the original owner is
insolvent or bankrupt leaving the buyer with nothto pursue. Another issue arises when the buyer
has no money or cannot put up the bail, thus lgattirthe forced sale of the vessel which is usually

sold below the actual value.

The system therefore creates injustices, the by penalized for something which he has
nothing to do with because he was not involvech transaction or relationship between the vendor
and the one who provided for the supply or necgssdriile the vendor on the other hand who was the

wrong doer is rewarded as he is being freed froynpamalty.

In addition to above, the arrest of a vessel faint$ interrupts commerce and operation. This is
why as a solution to the problem an internatiorglistry was proposed. Through this approach the
buyer would be able to know what liens are attadbdtie vessel prior to its purchase as it will Hmav
on public record. Furthermore, this will encourdlye debtor to pay its debts. There is nothing under
the 1993 Convention however requiring maritime dién be registered. The abandonment of the idea

made the Convention fall short, or not fully resgioig, to objectives of its sponsors the UNCTAD and

23



IMO.%? Pending the creation of this international regjshe best solution is to require registratiom at
national level where the vessel is registered damsig that the bill of sale and mortgage maybadbu
there anyway together with other particulars whepécted. To solve the problem, Dr. Peter Heatcote

suggested that a national law should be enacteldamrged by means of the following language:

Notwithstanding anything contained in this Act be tinternational Convention
on Maritime Liens and Mortgages, 1993, a maritinen lis not enforceable
against ship owned by a bona fide purchaser farevalithout notice unless such
lien has been registered, but it is enforceablenagéhe owner and vendor who
has incurred the debt from which the maritime lignses, irrespective of

registratiort

The convenience and easy access to registrationldshmwever be considered and the
Registrar should also only have a ministerial fimrcimeaning he should not exercise discretion. As

long as the information is receive his only dutyoisecord it accordingly.

The problem continues to persist when States dgrmtide or give effect in a force of law

similar to the above.

1.7 Conclusion

Unlike the 1967 Convention which never came intcdg the 1993 Convention enjoyed a
relatively small success. The latter did not howewbtain wide support from the international
community as it does not contain substantial chamgenpared to the 1967 Convention. The reasons
for the little-acceptance of this new instrumerd tre same to that of its predecessors, some ahwhi
are the difficulty of implementation due to thefeience in of legal systems such as the common law
system in which laws results mainly from a judgekimg laws and law precedents carrying with it the
different rules or principles in ranking liens, fiakpolicies and equity which have to be factonedas
opposed to civil law system which merely dependstlom statutory ranking of maritime liens;
difference of wealth thereby resulting to differgmtorities in the ranking of liens such as ramkin
ahead the salvage which preserves the vesselnnbemefiting all the lien holders, or damages as
measure for giving more weight to safety of life s#a, navigation and protection of the marine

environment as opposed to the promotion of tleeay which ranks ship mortgages ahead, and

62 Jose Maria Alcantard Short Primer on the International Convention oarfme Liens and Mortgages,
Journal of Maritime Law and Commerce, Vol. 27, RpApril 1996.
63(2003) 17 MLAANZ Journal. p128.
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others such as different public political systemblj policy or order of countries and reluctanoe t
part with sovereignty. The international registvatias proposed failed to materialiaze. There are
however improvements on the Convention. Particuléinie careful regulation of registration and
security which is treated in the international lexed more suitable protection to the holders efi li
and mortgages; The Convention promoted interndtiondiormity; The unjustifiable maritime liens
which were included before have been removed; Haenen are afforded more protection with the
expansion of repatriation cost and social contrdmt The priorities are more logical especiallytba
salvage operations. The authorization of domesgitsland most of all an improvement in terms of
having more favourable financing climate to invest®verall, the Convention therefore is suitable f
this modern time marine market and therefore sewsesgood model for countries to pattern theislaw

to should they choose not to ratify.
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2 Maritime Liens

2.1 Introduction

The Australian law system on maritime liens and tgeyyes gives great protection to the
mortgage creditors. The priority accorded to thetgage security is even higher compared to that of
the 1993 Convention. Since one of the objectivede {grovide a more favourable financing climate, it
would be prudent also to look at the system in flist in addition to the 1993 International
Convention on Maritime Liens and Mortgages. Thiapter provides a comparable overview of the
Philippine and Australian laws on maritime lienspren particularly its nature and characteristic, the

property to which it attached, the transferabilibg priority of liens and the conflicts of law eul

2.2 Basic considerations

2.2.1 Australia

Australia has a common law legal system. There tas@ types of claims namely the
proprietary claims and the general maritime claifisnder the general maritime claims are maritime
lien claims and claims arising from rights basadstatutory actions rem Distinction must be made
between the two hereto wit: Firstly, maritime liem® given privilege in the priority over all other
claims over the res in the distribution of theqaeds of the sale. Secondly, that it survives kizange
of ownership while statutory righh rem does not; and Lastly, maritime lien attaches o toperty
dating back to the occurrence of certain @aiad events unlike statutory iem, where priority dates
only from the time proceedinga rem are commenced, for only then does the chargehattathe
property to secure the claithS 20(2) provides for those claims giving righttion inremwhich list
also include those recognized or listed as maritienes, the latter therefore may themselves giige r

to statutory actions rem®’ The same Act provides for a list of maritime ewhich includes:
1. Salvage;
2. Damage done by ship;

3. Wages of the master or members of the crewsbfg and

64 Admiralty Act 1988 Section 4(2),(3).

% The Bold Burccleugh (1851) 7 Moo p 267.

% See: Davies and Dickey Shipping Law second edititiad C & CJ Northcote v. The Owners of Henrich
Bjorn: The Henrich Bjorn (1886) 11 App CA 270 af72The Cella (1888) 13 PD 82

67 Admiralty Act 1988.
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4. Master’s disbursemertts.

Although claims for respondentia and bottomry apé included in the list, they still attract
maritime liens. Such claims however are now obeoleith today’s advanced technologies in
communications. No definition of maritime liens wasde under the Act which means that it only
recognizes existing traditional judicial definitmnUnder the said act, it is provided that no new
maritime liens or other charges are created; @uses of action that would not have existed if Aus
had not been pass&d.Only those traditional maritime liens acceptecEimglish Law are therefore
recognized, and no further Maritime Liens are @eatinless a specific legislation creates them.
Example, inSeward v. The Vera Crii%he House of the Lords held that claim arising unigatal
Accidents Act of 1846 could not be pursued by a@madn remfor damage done by ship on the basis
that the Act was “legislation for the general casel not for particular injury of ships”. Whilst ig
clear that such a claim could now be pursiretem pursuant to the provisions of the Supreme Court
Act 1981, it would almost certainly not attract antime lien’* Maritime liens are defined in Civil
law as “maritime privileges” (“privileges maritimies French) and this character was recognized in

common law court& In TheBold BuccleughSir John Jervis defined a lien as

Having its origin in this rule of the Civil law, maritime lien is well defined by
Tenterden, to mean a claim or privilege upon aghbe carried into effect by
legal processn rem [...] This claim or privilege travels with the tlgninto
whosoevers possession it may come. It is inchoate the moment the claim or
privilege attaches, and, when carried into legacess by a proceeding in rem,

relates back to the period when it first attacHed.
In The Ripon City* Gorrell Barnes J described a maritime lien inftilewing terms:

[...] a privilege claim upon a vessel in respect efvice done to it, or injury
caused by it, to be carried into effect by legalgesss. It is a right acquired by
one over a thing belonging to another jusaime aliena It is, so to speak, a

subtraction from the absolute property of the ownehe thing.

% In Michael White Australian Maritime Law p 30, Mass’ wages and master’s disbursement claims did no
originally confer maritime liens; however thoseikla were subsequently elevated to the status afimarliens
by Merchant Shipping Act 1854.

9 Admiralty Act S 6.

0 The Vera Cruz (No 2)(1884) 10 App Cas 59,69.

" See: Derrington and Turner, The Law and Practidsdmiralty Matters p 57.

2 William Tetley in Maritime Liens in the Conftis of Law citing(1851) Moo. p 267, 284, 13 E.R. 88890
3 (1851) 7 M0O. p267, 284.

™ (1897) p 226, 242.
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In The Tolterf®> Scott L. J., observed that: The essence of thélgge’ was

andstill is, whether in Continental or English laWat it comes into existence
automatically without any antecedent formality, asichultaneously with the
cause of action, and confers a true charge onhipeasd freight of a proprietary
kind in favour of the privileged creditor. The char goes with the ship
everywhere, even in the hands of purchaser forevalthout notice, and has a
certain ranking with other maritime liens, all ohieh take precedence over

mortgages.

According to Thomas, the fundamental charactesgifca maritime lien are as follows:
1) A privileged claim or charge;

2) Upon a maritime property;

3) For service rendered to it or damage done by it;

4) Accruing from the moment of the events out ofchitthe cause of action arises;

5) Travelling with he property secretively and undibionally; and

6) Enforced by an actian rem’®

It is a privilege claim in the sense that it isagivhigh priority in ranking over mortgages,
possessory liens and statutory rights in rem indib&ibution of proceeds. Maritime liens cannet b
granted or otherwise specifically creafédException, however to the rule are respondentid an
bottomry which are created by agreement but aestetdeasui generisand not considered as a species
of maritime lien’® Although maritime lien cannot be created by agwemnthe ambit, enforcement and
survival of a maritime lien may nonetheless be latgd by agreement. So a maritime lienee may by
agreement suspend, waive or extinguish rigdt in rem subject to a statutory enactment to the

contrary’®

75(1946) p135,150.

® Thomas Maritime Liens p 11-15.

" Davies and Dickey citing Admiralty Commissiongrs/alverda (Owners) (1938) as reference.
8 Davies and Dickey, Shipping Law'“ZEdition.

" Thomas, Maritime Liens, p 24.
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2.2.2 Philippines

The Philippines has a mixed legal system both tawil and common law. Law provisions on
liens are primarily found in the Commercial C8dehich was inherited from the Spanish regime
during the colonialization. Some provisions weravaeer altered by the Ship Mortgage Decree of
1978 which was patterned quite closely on the gioms of the U.S Ship Mortgage Act of 1920 and, to
a lesser degree, on the Liberian Maritime Law imgpto preferred mortgagéh. Being of foreign
origin, the provisions of the Ship Mortgage Decoel978 may thus be construed with the aid of
foreign jurisprudence from which they are derivexiept insofar as they conflict with existing lagvs
are inconsistent with local customs and instit&irin an earlier decision by the Philippine Supreme
Court, a lien was described as “a hypothecary ryletr the vessel which constitutes a guarantee for
the satisfaction of their claims, in so far as rbaycovered by the proceeds of the sale of the kesse
whether the sale be voluntary or judicial, in theles given”® In McMicking v. Banco Espanol-
Filipin084, It was declared that “liens in favour of credstoaunder Article 580 of the Code of
Commerce are known as legal liens, and whoeves lauyessel or loans money with the vessel as
security on a chattel mortgage takes the vess@g o such prior lien.” After the passage of snip

mortgage decree of 1978, the Philippine Supremet@oanounced that:

Maritime lien constitutes a present right of prapén the ship, gus in re to be
afterward enforced in admiralty by procéssem From the moment the claim or
privilege attaches, it is inchoate, and when cdrini¢o effect by legal process, by

a proceedingn rem it relates back to the period when it first alteedt”°

Thus, any purchaser or charterer of thgtakes title to it subject to the maritime lien even
without notice and who bought it in good faith f@ue. Characteristics of a maritime lien therefare

the Philippines are similar to that of AustralideTpreferred claims are enumerated as folf§ws:
1. Expenses and fees allowed and costs taxed mptheand taxes due the Government;
2. Crew’s wages;

3. General average;

% Arts. 646,842,608,837 and 838.

8 Hernandez, Velicaria and Hernandez, Philippine Adity and Maritime Law.

8 PNB/NDC v. The CA, China Banking CqorR. No 128661. August 8 2000; Article 9-12 Ci@ibde.

8 2 Benito 381.

8 13 Phil 429; Article 580 provides for the listtime preference of credits but was however deenpehted or
modified by the Ship Mortgage Decree of 1978.

% PNB/NDC v. CA China Bankin@GR. No 128661. August 8 2000, citing Agbayani, @uercial Laws

% RA 6106 and Section 2, PD 211, Section 17 of PRL15
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4. Salvage, including contract salvage;
5. Maritime liens arising prior in time to the redimg of preferred mortgage;
6. Damages arising out of tort, and

7. Preferred mortgage registered prior in time

2.3 Property to Which Maritime Liens Attaches

2.3.1 Australia

In Australia, a maritime lien with respect to apshother than with respect to claims for
salvage, attaches only to the hull, machinery ahdrdixed part§’ For purposes of maritime liens, a
“ship” includes not only the hull of a ship but @lgs tackle and equipment, for example its sails,
rigging and fishing gear. In the absence of stayutlevelopments, a maritime lien cannot attach to a
structure which, though it may have certain feawta ship but is in fact not a ship. Accordingly,
hovercraft cannot attract a maritime lien as thiaat technically a shiff.Same goes with dock, wharf,
lighthouse, offshore oil rig or other similar sttuies, even though the owner or possessor of such
structures maybe under a personal legal liaflit. maritime lien attaches to all property salved
including floatsam, lagan and wreck. Usually a nrae lien only attracts to a particular propertyyon
like a ship or cargo, exception however is thattitacts to freight as an extension. Thus, a maeiti
lien on freight depends only on the existence ahaitime lien against a ship, and may attach in

respect to all claims that gives rise to a maritiiee°

2.3.2 Philippines

In the Philippines, a maritime lien may only attdaohvessels including their appurtenances and
equipmenf® A vessel is defined as “every description of wexit or other artificial contrivance use,
or capable of being used, as a means of transjpori@n water.” The definition of vessel is broader
than that of a ship in Australia. Hovercraft se¢mbe with in the definition and thus attract nieré

lien. Under the often called the “dead ship” dowtia vessel that is withdrawn from navigation may

Michael White, Australian Maritime Law p 32.

8 Davies and Dickey, Shipping LaW2dition p104.

Thomas, Maritime Liens p12.

Michael White, Australian Maritime Law, p 32.

Hernandez, Velicaria and Hernandez, Philippinendlty and Maritime Law.

%2 M/V Marifax v. McCrory 391 F.2d 909 (5Cir. 1968); said definition has already been usetlimber of
American cases; also adopted as a definition in MN¥RMemorandum Circulars in the Philippines.
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not be the object of maritime li€h.A vessel consists of “the hull, engines, tacklppaael, and
furniture,®* and a maritime lien on a vessel attaches to atsafomponents as wefl.The traditional
admiralty rule is that vessel itself and all equigrhwhich is integral part of the vessel and essletot

its navigation and operatiofi®’even if the said integral or component parts aveed by different
parties’” Determination usually on what attracts maritinenlis done on a case to case basis. With
respect to cargoes, unlike in Australia, it doet attract maritime liens as it is not consideredaas
component part of the vessel even if it is ownedhgyowner of the vessel. Likewise, prepaid freight

does not attract maritime liens as it is also raot pf the vessef.

2.4 Transferability

2.4.1 Australia

In Australia, as well as most commonwealth Staieg@t for bottomry bond,the nature of a
maritime lien attaching to the res is a personi@ilpge and therefore led to the general undediten
that maritime lien are not transferraBleException however is maritime liens over crew’sges

when sanctioned by the cot#t.

2.4.2 Philippines

In the Philippines, it is well settled that mariénfiens may be assigned or subrogated as a
general doctrine or to all classes.RNB/ NDC v CA, China Banking Cqrphe Supreme Court in
affirming the CA decision, pronounced that “thoskowprovide credit to a master of a vessel for the
purpose of discharging a maritime lien also acqaiféen over the said vess&l. Under American
jurisprudence, “(f)urnishing money to a master @og faith to obtain repairs or supplies or to remov
liens, in order to forward the voyage of the vessaibes a lien just as though the things (for Wwhic
money was obtained to pay for had been furnishethéyender.” Likewise, “(a)dvances to discharge

maritime liens create a lien on the vessel, andaolvancing money to discharge a valid lien getsra |

% This doctrine is the majority view according thofas Shoenbaum in Admiralty and Maritime Law, Horn
book series, student edition. Referring to SlaviRert Service Corp., 138 F.2d 386; Hayford v. Bouny, 32
F2d 605 (& Circ.1929) But see In re The Queen, Ltd., 365upp. 1009, 1973 AMC 646 (E.DPa. 1973).
2‘5‘ The Joseph Warner,32 F. Supp. 532, 533( D. M238)1

Ibid.
% Teosoro, Arrest of Vessels.
9"US v. F/V Sylvester F. Whale2il7 F. Supp. 916 (D. Me. 1963).
% Galbon Lobo Trading Co. SA v The Diponega®3 F. Supp. 452( SD N.Y. 1951).
% Although there are judicial statements to thetigog, Pls. see: Derrington,, The Law and Praatfcadmi-
ralty Matters; DC Jackson, Enforcements of Mariti@laims; Thomas, Maritime Liens for detailed dissiass.
1% perrington and Turner, The Law and Practice of Adity Matters citing The Cornelia Henrietta (1366R
A & E 51; The James Elwell (1921) p 351 The Leobdt§64).
91pNB v. China Banking, Cpr G.R. No. 128661.
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of equal dignity with the one discharged.” Therenes reason why these doctrines cannot be given
persuasive application in the instant case consigi¢hat they do not violate or contravene any af o
existing laws. Moreover, as pointed out by theedlpfe court, these doctrines are in accord with ou
provisions on subrogation particularly Art. 1302rggraph 2 of the New Civil Code which provides
that there is legal subrogation “when a third perswt interested in the fulfillment in the obligat,

pays with the express or tacit approval of the alebt

By definition, subrogation is the transfer of dletrights of the creditor to a third person, who
substitutes him in all his rights Article 2067 detNew Civil Code provides that “(t)he guarantorowh
pays is subrogated by virtue thereof to all thé@tggvhich the creditor had against the debt&rBut
persons in a position to control the vessel's dgstwners, part owners, general agents, and other
shareholders-may not acquire a maritime lien agaiesvessel even by the advancement of falfds.
From this jurisprudence, it would seem inconsisigith the Civil Code’s express provisions on the
principle of subrogation. However the above-namexdgns may all be considered as the owner and as
such there would be no inconsistency considerired &n owner cannot be at the same time be

subrogated to himself.

2.5 Availability of Sister Ship (Surrogate Ship) Arrest

2.5.1 Australia

In Australia, the United Kingdom, Hong Kong, Newafand and Singapore the right to
proceedin remon a maritime lien is limited to the particular stin which the lien aris€$? while in
South Africa this differs as it allows an actionremto proceed against an associate ship in a claim
arising out of a maritime lien provided that thees been no change of ownersfipThe reason given
in the recommendation by the Australian Law Refd@ammission that arrests of surrogate ships
should not be available (which was followed by 11988 Act of Australia) is that these liens are in a
form of inchoate security interest in particulaoperty and proceeding against other property would
therefore not be appropriaf®.lt added that the limitation would rarely causistice in practice as a
claimant in respect to a maritime lien would uspdle able to proceed against a surrogate ship

pursuant to a statutory rigit remcovering the same cause of actidn.

192 GR. No 128661. 8 August 2000.

193 See:Medina v. Marvirazon Compania Navierd.A,533 F. Supp.1279 (D. Mass, 1982).
1% berrington and Turner, The Law and Practiceof Adifty Matters p 58.

1951pid. Citing Admiralty Jurisdiction Regulation Act 1@$ 1983, S 2(6) and (7);

196 Civil Admiralty Jurisdiction (ALRC 33, 1986)p15960, para 208.

97 see: Davies and Dickies, Shipping Law, Secondidadit
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2.5.2 Philippines

In the Philippines, similar to Australia, therenigthing in the Ship Mortgage of 1978 Decree
authorizing the arrest of a sister ship with respgecclaims arising from a maritime lien. Although
other vessels owned by the offending party mayttaelaed the lienor will lose its maritime lien stat
should the vessel be taken away from jurisdictiaha¥ Philippine waters thereby creating injustice.
Furthermore in rem proceedings are only authorized on claims and ssecees and preferred
mortgages. To provide a sister ship arrest remeahugh statute deviates from the origin or natdra o
maritime lien as the same is only particular togh® it attaches, it however is the prerogativéhef
State.

2.6  Maritime Liens Recognized (or other charges)
2.6.1 Australia

2.6.1.1 Damage Done by Ship

Although collision is common, it extends to otheogerty damaged which may be of any
kind, movable or immovable, afloat or on shtfeln The RamaClarke J sets the following three
criteria which must be satisfied in English law fdamage done by ship’ to attract a maritime lien:

here as follows:

1. The damage must be the caused by something bgnthose in the navigation or

management of ship in the physical sense;
2. The ship must be the actual or noxious instrurbgnvhich the damage is done; and
3. The damage must be sustained by a person cenpyagxternal to the shifs?

The term “damage” in the present context has acdbroaaning. It covers both direct and

consequential damage, and it covers personal ihjuipamage done by ship resulting to

198 Dpickey and Davies Shipping Law, Second Edition

199 The Ramd1996) 2 Lyod’s Rep 281, 293; See: Derrington &rer for more details; See also Thomas
Maritime Liens.

10 Dickey and Davies citinghe Theta{894) p 280 The Tolten (1946) p 135 Nagrint V sRapis, formerly the
ship Rodney (1939) 61 CLR 688 at 693-696.
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physical loss of life however does not appear teaet maritime lied** The basis of the
maritime lien for ship damage is a negligent oreottise wrongful act or manoeuvre for which
the ship owner is liable, either directly or vicarsly**? There is therefore no maritime lien
where there is no negligent or wrongful act. Tteatmn where the damage occurs is generally
irrelevant but more on the limits of the lien aieegp more consideration; The High Court of

New Zealandin Founier, Fisher J made the following observations:

1. A maritime lien will normally be available whedamage is caused by the crew’s active

operation of the ship or its gear in a manner gjvise to substantive liability;

2. The ship or gear must play a significant roléhie chain of causation leading to the damage;

it is insufficient that the damage could have opedibut for the existence of the ship or gear;
3. The damage in question can be injury to thegmers

4. The damage can be suffered in or on a ship;

5. Members of the ship’s crew qualify as eligibl@mants;

6. The activity is not confined to the navigatidrttze ship in the usual sense but must involve
the active use of the ship or its gear for onehefpurposes for which they were designed or

installed;

7. Because the damage must be caused by the aptvation of the ship or its gear, injury

suffered due to the plaintiff's encounter with #tatic condition does not apply;

8. For the same reason, damage caused by the a€tmre or more individuals on the ship

does not qualify unless it was effected throughatttéve operation of the ship or its g&4r.

This is consistent with Australia’s criteria forrdage done by shig?

2.6.1.2 Salvage

Maritime liens attaches to a salvable property wéenage services are rendet€dJnder the

general maritime law, the elements of salvage afelbbws:

11 Derrington The Law and Practice of Admiralty Mét for more details p 64-68 ; there are divergerice
opinion on the matter. Same goes with physicakrynjasulting from damage done by ship.

112 Dickey and Davies, 107 The owner includes dermiseter.

13 Fournier v The Ship Margaret @999) 3 NZLR, 111, 125.

14 Derrington Supra p 63-64.
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1. That the subject matter of the claim is propedyable of being salved;

2. That the property was in danger;

3. That the salvage services were rendered vollyntand

4. That the salvage services were rendered suotlgsst

Aircraft do not attract maritime liens but maybsubject of salvage’ Towage likewise does

not attract maritime liens unless it is part of #aévage services®

2.6.1.3 Wages

Under Section 313(l) of the Merchant Shipping AdiSA), it is provided that wages includes

emoluments’. An Emolument here is any allowanceéusoor other financial benefit that accrues to the

advantage of a member of the crew of a ship agacnal recompense for services that either been

rendered, or under normal circumstances would baee renderett’ These include:

1.

2.

Paid leave, sick leave and bonuses;
Repatriation cost;

Union dues;

Damages for wrongful dismissal;

Damages for breach of contract by the shipownéailimg to pay employee contributions

to a pension fund for the benefit of the seamen;
An allotted share of a crewmember’s wages direbteldim to his home country; and

Wages while on board under instruction of the owWiakowing the arrest of the vessél.

In England, the term wages however does not incledendancy or severance pay. This is

because such are not emoluments but are paymeosiog employment:*

15The Two Friend$1799) 1 C Rob 271.
11 Derrington Supra p69 refers the readers to thelata works on salvage: G Brice and JReeder, Brice
Maritime Law of Salvage {4Edition, 2003) and F D Rose, Kennedy and Rose; L Bveof Salvage B edition

2002 .

17 Civil Aviation Act 1982, s 87.

18 Thomas, Maritime Liens; The Cephalonia(1923) @68 75.
119 Tarcoma City(1991) 1 Llyod’s Rep p 330 at 346.

120 Derrington Supra p 72.
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Under Merchant Shipping Act 1970, s 18 it provitleet “The master of a ship shall have the
same lien for his remuneration]..] as a seamarfdrasis wages.” Unlike Seaman’s lien however it
would appear that the Master’s lien is not subjed¢he protection of MSA 1970, S 16 (1), by which

a seaman’s lien is made incapable of being renaling@greemenit?

2.6.1.4 Masters Disbursements

In Orienta Lord Esher observed: “The real meaning of thedwdisbursement” in Admiralty
practice is disbursements by the master, which akem himself liable for in respect of necessary
things for the ship, for the purpose of navigatiamjch he, as master of the ship, is there to carry
out[...]”.**® He further added that* necessary in the sensettiegt must be had immediatef7* In
Ripon City Gorell Barnes J. adopted a similar formulation aefined a disbursement as anything
which is “necessary for the purposéthe navigation of the vessel on the service on lwisite was

engaged**®* The emphasis of the law is therefore to show “imiaie necessity”.

Thomas, a modern writer, describes “there is seclelationship between the relationship
between a “disbursement and a necessary” for sereiedered or thing supplied maybe invoked by
law relating to either depending on the precise emlopted by the master. Where the master is donten
to defray the expense himself or incur a persoradility, such expense or liability represents a
disbursement in respect of which he may claim a@enmity against the shipowner. In contrast, where
the master takes the chattel or service on thatakthe shipowner the supplier must seek his iyme
against the court’s jurisdiction over necessart€sThe transactions maybe identical in every respect

and are only differentiated by reference to whethearot the master pledges the shipowner’s crédit.

121 Tarcoma City(1990) | Lloyd’s Rep 408 at 415 See also Thomaatifihe Liens.
122 5ee: Thomas, Maritime Liens citing William Tell8@2) p 337.

123 Orienta (1895) p. 49.

1241bid

125 Ripon City(1897) p 226, 234.

126 Thomas Maritime Liens p 205.

2" The Orienta(1894) P. 271.
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2.6.1.5 Other Charges

“The notion of ‘other charge’ embraces chargeshanature of mortgages or those contained
within shipping legislation which can be consideobdrgeejusdem generiswith a maritime lien?

Possessory liens not includ&d.

Supply of necessaries does not give rise to maitli@ns in Australian or English law.
Because of this, the suppliers and service mers#ipn are poor as claimants and are subordinate in
priority to that of mortgag&® This is so even where repairs increase the vdltieecship** Although
necessaries does not give rise to maritime lidres; &re nevertheless enforceable by adtiorem®3?

The non-recognition of necessaries as a maritiere however is one of the reasons which obviously
favours the international bankers and financerthassaid charge may greatly affect the mortgagee’

security.

Towage and pilotage likewise do not attract naetiliens and are also not enforceable

through actiorin rem**

2.6.2 Philippines

The Philippines have a more extensive list of nmagtliens compared to Australian and the
English law. Generally, the sources of maritimadiere the services rendered to a maritime res or
damage done by the res. Under the Filipino lawsjandprudence, the claims recognized as giving
rise to maritime liens are -in addition to thosésemng in favour of the State by virtue of the pieges

which are granted to it by all the laws:
1. Preferred mortgage liens;
2. Pilot, tonnage and port dues and other simiarges;
3. The wages of the crew, master’s wages and disments;

4. The repairs and other necessaries;

128 Derrington, Supra p 58.

1291hid. p 58.

130 See: Davies and Dickey, Shipping Law p 117.
31 1bid. p 117.

132 5ee: Thomas, Maritime Liens.

133 See: Davies and Dickey, Shipping Law p117.
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5. Damage done by a ship and/or collision lialeiiti
6. Salvage;
7. Loans on bottomry and respondentfa;

8. Use of drydocks or marine railway or other neagss furnished to the vess&l.

As to tort, it is defined as a private or civil wagpor injury, other than breach of contract, for
which the court will provide a remedy in the forman action for damage®’ On the other hand, a
quasi-delict is defined as any act or omission Wwidauses damages to another, there being fault or
negligence, and there being no pre-existing contehcelation between the parti€§From the above
definition tort or damage done by the ship is vergad. There are however even cases where pre

existing contracts do not preclude tort or quasictiehere the latter arose from a breath.

Claims for collision, death, and injury are classitt liens™° It would therefore seem that in
the Philippines death and personal injury arisiognf tort, or as a result of damage done by ship, wi

give rise to maritime liens as well.

As for maritime lien for wages, in thdarlita A. Misa v. NLRC, Gau Sheng Phil, Incase it
was held that “under the Labor Code refer teniuneration or earningspaid by the employer for
“work done or to be dofieln short wages exclude benefits, the latter being more gfaduity than
remuneration for work™° The definition likewise in for basic wages undee tminimum standard
contract for seamen of the Philippine Overseas Bympént Authority (POEA) does not include
emoluments#* Unlike Australia emoluments are included as waigethe Philippines it would appear
that it is not. This is clearly detrimental to thidipino seamen. The Philippines is a large labqraster
for seamen. It is ironic that the Philippines cdess said seamen together with the other overseas
worker to be the modern heroes for remitting dsllar keep the economy afloat yet offer them less

protection. This is in contrast with Australia wlahey have less if not none and they give high

3% Hernandez, Velicaria and Hernandez, Philippinenielty and Maritime Law p 203 citinghilippine Ship-
ping Co. & Phil 281, 28%citing Madriaga, Yangco v Lasema0 OG 4296, 4300; See also: Code of Commerce
Arts. 646, 842, 608, 837 and 838.

135 PpP1521 otherwise known as Ship Mortgage Decré®a8.

1% Black’s Dictionary §' Edition.

137 Article 2176 Civil Code

138 Coca-Cola Bottlers, Philippines v CAG.R. No. 110295.

139 Thomas Shoenbaum, Admiralty and Maritime Law g 2#ing State of California v S.S Bournemou07
F. Supp. 922, 926 (C.D. Cal 1969).

10 CA-GR Sp. No. 8390; See also: Article 97, Labod€of the Philippines.

141 See: POEA standard Contract.
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protection. Although repatriation costs is includedhe seamen minimum standard contract, it would

likewise seem that it does not give rise to maetiien as it is not included in the definititii.

As for “necessaries”, the term is broadly constriogdhe courts to mean any goods or services
that are useful to the vessel, keep her out of elarand enable her out of danger, and enable her to
perform her particular functiort*® The case law is clear in that “necessaries” doésnean absolutely
indispensable; rather, the term refers to whatasonably needed in the ship’s busirt&SNecessaries

may be money, skilled labor, and personal servaesyell as materiafé®
The requisite for necessaries to give rise to magitien:
1. The necessaries must have been furnished to amldefdenefit of the vessel;
2. Must have been necessary for the continuatioheof/éssel;
3. The credit must have been extended to the vessel;
4. There must be necessity for the extension of taditrand

5. The necessaries must be ordered by persons a@thdoizontract on behalf of the ves$8l.

2.7 Priorities of liens

2.7.1 Australia

Under the English laywpriorities are not applied in a precise or strdigfwtard manner. For
this reason application is complex and difficult teetermine. Public policy and equitable
considerations may warrant departure from the &skefnl rules of ranking. As explained by one

scholar

Rules of ranking are no more than visible manitésta of an underlying
equity, policy or other consideration being dispidhc either for want of
substantiation or from the competiveness of a gresjuity or policy, so also the

rule’ becomes inoperative or inapplicable. In tealm of priorities there would

192 5ee: Section 23 of POEA Standard Contract at W@ER.gov.ph website.

13 Equilesse Corp. V M/V Sampsat®3 F 2d 598, 1986 (en banc).

144 \Walker-Skageth Food Stores v The BawBsF. Supp. 109,110 (S.D.N.Y 1942)

15 Thomas Shoenbaum p256 citing E.g Clubb Oil Toads V M/V George Vergottis, 460 F. Supp. 835 (S.d.
Tex 1976).

146 Agbayani, Commercial Laws, p 589.
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appear to be no immutable rules of law, but onlynuamber of guiding

principles™’

2.7.1.1 Prima Facie Ranking

Australian Courts faced with disputes as to tlpprapriate ranking of priorities will

commence their determination with the prima faaigking which is as follows:

1. The Admiralty Marshal's costs and expenses condegfiéh the arrest of the vessel and its

appraisement and sale;
2. (i) The costs of the arresting party up to andudiig the arrest of the vessel concerned,;

3. (ii) The costs of the party who obtained the orderthe appraisement and sale of the vessel,

for the period up to and including the order itself
4. Maritime liens;
5. Possesory Liens;
6. Mortgages;
7. Other statutory actioria rem;
8. In personam claims; and
9. Owner of the re$®®

Said Prima Facie order is likewise followed in CdmaHong Kong and Singaporg.

2.7.1.2 Maritime Liens of Different Class

In The Lyrma Brandon J. has expressed the relationship betsadeage and the prior liens in

following terms:

It has been long an established principle thattmagilien on a ship for salvage
has priority over all other liens which have atedipefore the salvage services

were rendered. The basis for the principle is anitelgle one, namely that

14" Thomas, Maritime Liens (1980), p 243-235. See:@seam Fishe(1926) p73 - 82; See also:THeuta

(2000) 1 WLR 2068, 2075.

18 Derrington and Turner The Law and Practice of Adifty Matters p 186 citingatrick Stevedores No. 2 Pty
Ltd v The MV Skulptor Konenk¢1997) 144 ALR 394 ( Federal Court of Australia)

1499 See: Derrington p 186 citing as basis for thagiple The Aline The BenaresThe Chimeraandthe Duna
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salvage service concerned has preserved the pyapewthich the earlier liens
have attached [.{°

The damage lien is given high priority as a matérpublic policy to encourage safe
navigation®™ Usually rank behind salvage lien and may take rityioover a wages lien. The

presumption that damage lien takes priority ovegegdien may be displaced where:
1. The wages’ claimants have no alternative remedy;
2. The damage lien would exhaust the fund; and

3. The damage lien is attributable to the neglig of the crew?

In The Veritacaseé®® damage lien took priority over prior voluntargris such as salvage on
the basis that person having the right arisgxgcontractu hashosen to enter voluntariy into the
relationship unlike in the case of liens arisingnirex delicto Wages liens are for the protection of the
seamen as a matter of public policy and are ussalbordinate to both salvage and damage lien. In
The Rutd™ the principle of equity was applied giving prigrtb wages over the damage lien. The case
also contradicted the principle on the preferencexodelictoover ex contracty as pronounced by
David L. Steel:

The contrast between voluntary nature of the wéigesand involuntary nature
of the damage lien might afford some justificatifum giving priority to the
damage lien. But the contrast would, on its facdt,obe more significant in
resolving the ranking between a damage lien anteeaalvage lien. Once

engaged, the seaman has no option but to contru@unteer his services>

Generally master’s disbursements are treated slynilath wages both beingx contractu.

2.7.1.3 Maritime Liens of the Same Class

130 No.2) (1978) 2 Llyod’s Rep. 30.

31 The Ruta2000) 1 WLR 2068, 2076, (2001) 1 All ER 450, 43800).
152 gee: Derrington Supra, p 193.
133 veritas (1901) (1901) p 304.
1:‘5‘ The Ruta2000) 1 WLR 2068, 2076, (2001).
Ibid.

41



Maritime liens for ship damages rangari passu(equal footing) as between themselves
regardless of the date of attachmight.

As to maritime liens against a ship for salvage, timverse priority rule” applies, that is
subsequent salvage liens prevails over the privaga liens®>’ Such rules applies only where the
salvage operations give rise to maritime lien weaegle on different occasions. But where the salvage
maritime lien arose because of a conjoint salvaijle &common aim of salvaging the endangered

vessel, the priority rank jgari passu'®

As to the wages, the priority is raiplari passuwhen there exist numerous wages lien. The
distinction between the master’'s wages and the biEswbeen erased as the crew no longer received

its claim from the mastér®

2.7.1.4 Maritime Liens as Against Other Charges

Maritime liens always take priority over mortgagesether established prior or later in tit¥fe
The priority between maritime lien and possessaty tlepends on date of the attachment, the
prior one prevails over the subsequent Bh&he possessory lien even takes priority over nageg
even if the latter is executed prior to the podgses§’
2.7.2 Philippines
As already mentioned above, the preference of payorepriority are as follows:
1. Expenses and fees allowed and cost taxed by therGoent;
2. Crew's wages;
3. General Average;

4. Salvage, including contract salvage;

1% The Steam Fishdl927) p 73 esp at 76-77, 86-87.

57 The Veritag1901) p 304.

138 Thomas, Maritime Liens, p 224 citifRussland1924) p 55.

139 The Royal Well§1985) QB p 86 at 92.

%0 The Ripon Citf1897) P226 at 224 urrie M’Knight (1897) AC p97 at 105fhe Tolten(1946) p 135 at 150:
Halcyon Isle(1981) AC 2211 at 233, 244, 246.

161 see: Davies and Dickey p 119 citifige Gustaf1862 Lush506 to 507 ; 167 ER 230 at 23lhe Tergeste
(1903) p26 at 33-34. See al®ussland1924) p 55 at 59.

12 5ee: Derringon Supra, p 199; Tergeste (1903) p 26.
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5. Maritime liens arising prior in time to the recarndiof a preferred mortgage;
6. Damages arising out of tort; and

7. Preferred mortgage prior in tim&

If proceeds of the sale should not be enough togtlahe credits included in one number or

grade, the residue shall be divided pro rata. @p@rtion to ones claimy'

2.8 Conflicts of Law

2.8.1 Australia

In Morelines Maritime Agency Ltd v Skulptor Vuchefith Australia accepted and followed
the decision iriThe Halcyon Islé®&where a majority of the Privy Council accepted time liens as
procedural and remedial in nature. Consequentlyjtima lien’s existence should be determined by
English law agex fori.*®” Under this, the court will not recognise a foreat or event as giving rise to
maritime lien even though it would have been reegghin the jurisdiction where it occurred. It sia
the occurrence of those events happened withirtethvétorial jurisdiction of the English Court®
Courts will however give foreign claims a statusaomaritime lien when it falls as such under the
English law even if said claims are not recognibydthe other jurisdictions to be giving rise to
maritime liens. This conflict rule under Halcyorelas likewise been followed by New Zealafid,
South Africd” and Singapor&?

2.8.2 Philippines

In the Philippines, it adopted US jurisprudencetlo& principles of conflict of law rules in

maritime lien recognition because as earlier mamtiothe Ship mortgage Decree was pattered closely

183pp1521.Sec. 17 (a).

1%4pp1521.Sec. 17( b).

165(1996) 62 FCR 602.

16 Bankers Trust International Ltd v Toddshipyards ©r981) AC221.

167 Questioned by Jackson see: Enforcement of Magiaims, 2 ed LLP 1996 referring the minority view of
Lord Salmon and Scarman substantially that thedatshcharacter is misleading and that althougmtiétime
lien may not be perfected until the enforcemendubh action in rem, it is substantive in naturd an encum-
brance on the ship; See: rebuttal by Lord Salmm8@rman at 247B-D, LIP, 1996.

%8 The Coloradg(1923) P 102Halcyon Isle(1981) AC221.

189 The Ship Bett Ott v General Bills L{#1992) 1NZLR 655.

9 Derrington & Turner, The Law and Practice of Adafly Matters citing Transol BV v MV Adrico Unity B®
(4) SA 325; Bady Hamilton Stevedore Co v. MV Kalant

" The Ocean Jadg1991) 1 SLR 583The Andres Bonifacif1993) 3 SLR 521.
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to the Ship Mortgage Act of 1920 which is part bé tFederal Maritime Act. IiCrescent,? the
Philippine Supreme Court cited the various tes&glls the U.S. to determine whether a maritime lien

exists are the following:

1. multiple-contact test to determine, in the absesf a specific Congressional directive as to
the statute’s reach, which jurisdiction’s law shiblile applied. The following factors were
considered: ( a) place of the wrongful act; (b) lavthe flag; (c) allegiance or domicile of the
injured; (d) allegiance of the defendant shipowite);place of contract; (f) inaccessibility of

foreign forum; and (g) law of the forutf?

2 The factors provided in Restatement (Second)@fflicts of Law, especially in resolving

cases brought under the Federal Maritime Lien Altheir application suggests that in the
absence of an effective choice of law by the parttee forum contacts to be considered
include: (a) the place of contracting; (b) the pla€ negotiation of the contract; (c) the place of
performance; (d) the location of the subject matierthe contract; and (e) the domicile,

residence, nationality, place of incorporation ghate of business of the partiés.

In Gulf Trading and TransportationCo. v. The Vessekgfto Shield” The court however
pronounced that:

The U.S. Court of Appeals recognized the modernmagmh to maritime conflict
of law problems introduced in the Lauritzen caseacihs the multiple contact
test. However, it observed that Lauritzen involeetbrts claim under the Jones
Act while the present claim involves an allegeditivae lien arising from unpaid
supplies. It made a disclaimer that its conclusi®nimited to the unique
circumstances surrounding a maritime lien as wellttee statutory directives
found in the Maritime Lien Statute and that thetiahi choice of law
determination is significantly affected by the staty policiessurrounding a
maritime lien It ruled that the facts in the case call for thelaation of the
Restatement (Second) of Conflicts of Law. The UCburt gave much

significance to the congressional intent in enactlre Maritime Lien Statute to

172 Crescent Petroleum,Ltd. V M/V “ Lok Maheshwari,”éBhipping Corporation of India, and Portserv Lim-
ited and/or Transmar Shipping, IncG.R. No. 155014 at
http://www.supremecourt.gov.ph/jurisprudence/20084005/155014.htm.

173 See: Lauritzen, 633 F. Supp. 74 (1988 nditiscase, U.S. 306, 1970 AMC 994 (1970) &amero cas858
U.S. 354, 1959 AMC 832 (1959).

74 Gulf Trading and Transportation Co. v. The Vesseégh Shield658 F.2d 363 (1981).
175 |tA;
Ibid.
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protect the interests of American supplier of goaisvices or necessaries by
making maritime liens available where traditionaivices are routinely rendered.
In the maritime realm, it is expected that whenessaries are furnished to a
vessel in an American port by an American supptteg, American Lien Statute

will apply to protect that supplier regardless lod place where the contract was

formed or the nationality of the vessel.

The United States Courts also apply the doctrirferoim non convenierts allow dismissal of
an enforcement claim of a maritime lien, but orflyt iis shown that there exist a more convenient

alternative forum exist’®

This conflict of rule accommodates foreign marititien which is the situation sought to be
prevented as already mentioned. The remedy for ausikuation, but at the same time retaining the
application of conflict of law rule, is to provideprovision to the effect that maritime liens rguaed
should only be those similar or substantially similo that of the Philippines. Although, some autho
commented that the non recognition of foreign nmagtliens is tantamount to denial of substantive
rights as it appears to be enforceable throughtrmitvorld, and also a deviation from the nature of
maritime lien particularly that maritime liens fol the vessel to which it attached, the non-recagni
however is justified in the pursuit of the objeetiwhich is to provide favourable financing climabe
investors which is also the prerogative of a StMereover, other States also does not recognize

foreign maritime leins.

2.8.3 Other Jurisdictions

In Canada, maritime lien are considered to bebatantive right or a proprietary character and
not merely procedural, as such courts appleedcausaein the determination of the existence of
maritime lien but the question of priority accald® the claim is determined Bgx fori’”” The
problem with this conflict rule is that the counfigllowing the same will be forced to recognize the
existence of maritime lien like for example lien mecessaries including repairs which is the problem
sought to be prevented as it is one of the reasbigdinanciers or investors are reluctant to firmas

the same may burdenly affect the mortgage security.

17 Compare Perez Y. Compar(i@ataluna) SA v. Triton Pacific Maritime Corp.,/&. Supp. 556 (S.D. Tex,
1986).

1" SeeTodd Shipyards Corp v Altema Compania Maritima($#73) 32 DLR (3d) 572 (known as loannis
Daskalelis); Metaxas v Ship The Galaxias (1989L13B6.

45



In China, the conflict of law rule governing mamit liens is the law of the place hearing the

case'’® In otherwordslex fori similar to that of Australia.

2.8.4 Liens as They Relate to Mortgages

2.8.4.1 Australia

Under Admiralty Act 1988, it is provided to the exf that the mortgagee shall be the owner of
the ship mortgaged to the extent of making saig ahailable for the payment of his clatfAlthough
there are other consequences of this provisiores gffect as decided in a case was that the morgage
may opposed other claims in court to defend hisrést over the mortgaged propeffyThis remedy
available to the mortgagee is another feature gtineming the security of the mortgagee as he will b

able to oppose those unwarranted claims which naiffbct his interest.

2.8.4.2 Philippines

Unlike Australia, mortgage creditors are not alldw® oppose claims by other maritime
holders. The reason advance by the Supreme Cotir¢ teffect that because although the rights of the
Mortgagee may be adversely affected by the otha@mel, the damage caused to him is indirect and
therefore he is not the real party in interest.sish, he cannot oppose. It further explained that t
allow this would be expensive and time consunifhgThis is prejudicial to the interest of the
mortgagee. This however would make sense to clasesinvolving seaman as the cost of litigation
and may frustrate his claim considering that gdhetlhey don’t have much money. The best remedy
to facilitate the disposition of cases and to alline mortgagee to oppose is to create an admiralty

court like most countries do.

178 Jimmy and Sik Kwan TaiThe Different Approaches to Recent Developmen@hinese and US Ship Arrest
Laws EJCL Vo0l.9.3 October 2005 p 8.

19 5ec. 40.

180 See: Davies and Dickey“edition at mortgages.

'81|n the Kodolo caseG.R. 34087.
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Conclusion

After analyzing the 1993 Convention on Maritimesh$ and Mortgages and comparing the
Philippine and Australia’s legal system on the sabmatter, it can be readily seen that the Phiigip
system accords lesser security to mortgage credi®compared to both. Since a favourable financing
climate is important for the development of theliBhine merchant fleet, amendments or revision to
the current law should therefore be made givingatffo those provisions which are sound under the
Convention. This approach would allow for the Rimlhes to align its legal system with certain
provisions of the Convention without ratifying teby being bound by the less desirable provisions.
Likewise, revisions should take into consideratitre advantages of the Australian’s system
particularly with respect to the conflicts of lanhare Australia does not recognize foreign maritime

liens.

In the interest of promoting the maritime industhe Maritime Industry Authority should

propose to the legislative department amendmensvigion of the present regime to include:

1. Adoption of the recognized maritime liens aslhwaslthe order of priority as provided in the
1993 Convention except for claims of ports, watgrnaad other similar charges, and the inclusion of
tax due to the Government as a maritime lien amdrgthe number one priority. The adoption favors
the improvement of financial climate because th@w€ation recognize lesser number of maritime
liens as compared to that of the Philippines wiafflbcts the security of the mortgage creditor and
thus minimize creditors reluctance to provide lo&orsship acquisition. The recognition and priority
accorded to tax lien however is justified to enscodlection thereof as tax is the lifeblood of the
Government. Although exclusion of ports, waterwagd other similar charges is a deviation from the
Convention, most States no longer recognize theesard it is also justified to pursue the objecbfe
promoting a favourable climate to investors. Thasé recognized should also be excluded except
maritime liens for necessaries which should bergevatatus of other maritime lien consistent wii t
Convention as the same does not affect the mortgagiitor. Contract salvage should also be included
in the same category as salvage, as both encosahgaye of vessels which preserves the vessehand i

turn benefits the other security holders.

2. The constitution of a new mortgage under tleose part of Section 19 (c) of the Ship
Mortgage Decree of 1978 as discussed in Subset#od above should be deleted so as not to compel
mortgage creditors to constitute a new mortgagh thieé buyer at forced sale who the creditor has no

prior relationship and who may be a bad debtothissputs the creditor in a bad position.
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3. As discussed under Section 1.6 above, a poovisi the effect that: Until an international
registry is created, maritime liens can only beoetéd against the vendor owner, operator or clarter
or manager of the vessel and not to the buyer @t daith unless said maritime liens are registeoed
eliminate the problems of prospective buyer angwefor claims against the vendor of a vessel in

which he has nothing to do with the transactiothinfirst place.

4. A provision to the effect that the mortgaged be allowed to oppose claims to protect its
interest notwithstanding its indirect possible dgmaxcept over claims made by seafarers. This is to
afford more protection to the mortgage creditordiasclaim may be affected by other claims which
are accorded more priority as discussed under ectima 1.5.1. The exception with respect to
seafarers is because they usually receive relgtiesls compensation and opposition to their social

claims in a litigation will cause delay and mighidtrate said claims.

5. Like most States, the Philippines would berfe@in the creation of an Admiralty Court to

facilitate speedy disposition of cases and integagimiralty cases including seamen’s wages.

6. To retain the existing choice of law confliateas but giving emphasis on the recognition of
maritime liens that are only similar or substamfiaimilar to that of the Philippines, notwithstamgl
the initial choice of law made so as not to recegriens that are not justified which may impaie th

rights of the mortgage creditors.

7. Between the holder of a possessory lien andrdgagee, priority must be given to the one
whose claim was attached first. Both should howebeersubordinate to maritime liens. Disclosure
statement should be retained. This eliminates thedfilent practice of the shipowner and repairer
increasing the repair price as opposed to the botish of the repair and later on claiming aheathef

mortgage creditor in the proceeds of the vesselfarced sale if given more priority.

8. Authorizing surrogate vessel arrest as a reragditable to the maritime lien holder to pro-
vide alternative security to the maritime lien hefsl in cases where the vessel is taken out of

jurisdiction.

9. To give effect of law to all the other provisgof the Convention not inconsistent with the

above.

10. To include emoluments under the scope of wamgeiar to the British definition of wages
to afford more protection to the seamen to secatenly the basic wage. This is for social justiea-

sons.
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The aforementioned amendments will improve therall/éhilippine law on maritime liens
and ship mortgages and align the said law withriational practice. This gives more attraction to
both local and foreign investors as more protect®miven and it is more understandable to the
international community. This favourable financicmndition leads to the development of the nation’s

merchant fleet which in turn promotes the seawnebs of the vessels and also the economy.
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Appendix 1 The Status of the 1993 Convention

Definitive signature (s), Ratification,
Participant Signature |Acceptance (A), Approval (AA), Accession
(a)

. 28 Mar
Brazil 1994
. 18 Aug
China 1994
Denmark 9 Aug 1994
Ecuador 16 Mar 2004 a
Estonia 7 Feb 2003 a
- 29 Aug
Finland 1994
Germany 11 Jul 1994
. 18 Nov
Guinea 1993
Monaco 28 Mar 1995 a
23 Aug
Morocco 1994
Nigeria 5 Mar 2004 a
31 Aug
Norway 1994
24 May
Paraguay 1994
Feru 23 Mar 2007 a
Russian Federation 4 Mar 1999 a
Saint Vincent and the
Grenadines 11 Mar 1997 a
Spain 7 Jun 2002 a
Sweden 2 Jun 1994
Syrian Arab Republic 8 Oct 2003 a
i 24 Nov
Tunisia 1993 2 Feb 1995
Ukraine 27 Feb 2003 a
Vanuatu 10 Aug 1999 a

Source: UNCTAD.org. click at http://rO.unctad.otitl-docs-legal.htm. As of January 2008.
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