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27. In Beuador, the legiclation adonied inco- ion vith the indigenous commumities
ingludes Bupreme decree oo I3 of 7 Decewber 1057 (Le_al atotue of Peasant
Comrmnit 1es) vhich vacognizen the lemsal 1ity of such communitics and
prov11 = Tor eliorts to be madn to conv GO*O?ET&ilMGu.
It is ated thot customs ond
tha co

ueubers of prunity., Pa
by the muwber of nembern of
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=mnwe1“ Doeore ,
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(2} expropriatis ang lrad thotl are oceeniisl Yo the waintenancs
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1l Jowr the prrpose
ol p the authorization

of - arencriy and

1 1 oiell Touwnd o least one
R T .
son conmuanity, v
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25, The of the Tovegoing Dooroc:
&
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204, gari to languare, article 1 paragrenh 3 of the Lewadorisa
Conchitution stetes that "The official language io Castilian Spenich. Cueclua
and osher indigenous leonguager arve recognized as forming part of the national
culture.”

29. a groun of texta e, single Duandomental Soxt,
soue yulationo i svmtomaticaWIy vith

tzese gnects
the relevant toxis (offen ting 4 th concn““eqi
ave cone io be incorporated into o oooy of lew
tions), o a dizcussion in higforicel peronective of
tha P tineat tents inte o of law Bnd/ér the
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3 . In Du
i3S

o rects of the Ipchin, Shan and

“uyah St wo of the Chin Sneciel Division fctb of
T94u are : solf~;o”crtng and 5 then to
improve 1 vhendeordo ! gaucotion {includin cal and
vocational treining), and their cconomic conditions.
510 In FHoruvay ihe first part of the fot of Trot
the exclusive right of roindeer huchond ~ Go o the -u.f” L ding 'he ict of

4 of

Decreon
p2irh Lon Li: the Royel
of an oo
to improve thel:
of socicty;
for iPD“OVWnﬁ howsinw concitvior

ponulation in Toner Plmum : ;o ond the Heyel Decree of
plan of action ai ﬁp“u%cv'ng the cconomic
of setllement QDpulmulOﬂ in Inner Finmsaxis,
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35, In

and are

to that Consgbit

(Wo. 6 of 19;@) m;m’h

the provlems of isola hcﬂ Coupn ‘-s ool %

@ rlghts or obligations of aue
loying down broad suldelines
wlth hhem.
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In Guyena, in additvion to the congtitutional provisions .quoted in "nqchcr DA
of this report, 13/ basic provisions relating to Lmerindians are conteined in Lne

-

-
+he nrogsents study. The
£ 1 ) :

these fundaomental le“t arc gueted in several pariy ox T
Covernnent shates thal provisions on the protection of fundemental vightis and
Treedong anply vo cue_J person in Guyena "including the indigenousd nopulations"”

55, In Brazil there is o gpeciel law, the Indian Statute, Ach Ho. 6001 of
19 December 1973, incorporating all basic provig ions on the indigenovs populabtions
of Brazil, eamong vhich the following mey be cited here. o/

Cpermenently in %

Tndi

"Art. 1. This lav vegulates the juridicel tion of the Indicns
or forssi-dvellers and uﬁLl Jo commanAULeJ for the purpose of pressrving
T 1 harmoniously in

"Sele Pavagreph., The protection of the laws of the country ig
sviendad bo the Indipns and native communities in the same torks as it
appl s t0 other Breozilisns, saleguarding native useged, guctons and
traditions, oas well ag the particular conditions recognized in this Lais.

"Art, 2, It is the duty of the Union, the Statos and the Countiesn

o the agencies of the wespective indirect
the lipits of their conpebence, fox nrobtection
ics and presecvabion of their rights, to-

" Twbaund vo the Indians the benefite of common legislation,
vhenever anpiication thereol ic nossible.

U7 - Ternich ogoigt
£
[}

g 4o the Indians and native communities, even
though they ore not intezrat

1 in the national communion,
NTII - Dlezncet, vhile providing the Indians with MEANS Tor their
develonmont, the peculiapities inherent to their condition.

"y o Quasrentee tho Indians
oip habitat

o vemain, if they co wish,
" i
their developuent and progres

it regources thers for

"I - Respect, in the process of 1ptoﬂvst1n~ the Indisn in the
nationzl ~ommunion, the cohesion of the native compunitbi and their
culturel values, traditions, usages and cuctone.

f/ Englich text supplicd by the Government of Brazil.

7~/ See Section C below, "Speci stitubionsl Provisions dealing with

igenous Populations'.

Provigions of
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In information gupnliod 1975, the Govornment also wentioned jfeot o, 14,511
3 Januvery 1961 and "the presgent fot o, 17,7294,
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42, On the subject
indigenous populations
proceeding on vatiers
concepts of 3 _QECtraaloL
obeolete legel &3

2

2 e |
[
[
T

Fiven to imnleme=t I i
Cmumnboﬂonl dgencus and Tod 537“ow
effecti*c ingtrument forarobeching bl

The Mational Indigenouws Policy Council ﬂaw
to make lt more cifodtive, ﬁ;~ :
compnities, on v repres

: .«.L}i.‘) ""1"1:

45, The T g';(;W'mf} 1 ining o Ilist of legiclative ingtrunentes o
the indigo : on the i
Commission f Co”orAw:n

country:

5} authorized the Iwecutive %o sign the imstrume
zohanliching the Dnver-tmerican Indian Ingivibuie

Decrea i tobliiched the Boord Zor the Proteciion of the
0 1

hboriginel Naces of 1} ) rigl peserves for the
indigenous tribes.

Decree Low lio. 346 (14 Jamuary 1949) &
o ATV AN .
Protection of the Aborigingl Reoces of the iation,

Decree Ho. 11 {3 Jorwary 1030) identifind the indigenous schools vithin the
reserves.

Decree o, 54 (15 lovomber 1956) uuPllc the toreisory ol cerxiein indigenous

1 / VwoJJ; Danisl B ! c olombianos"
in La situscién del indigena ar aL’-'ua 1 Sux, 1oand the splces the
i i i1 T Zerne_

World Council of Cluirches s
Geneva, Editorisl Fusve Ti

p s L -
18/ v.n, Bonilla, 1




Act Ho. 2025 (14 Qctober 1961) establiished the Institute of lands and
Settlement (ITCO) to initistc agrarian reform in Costa Rica. This fot clearly
provides that the co-called Indigencuc Neserves are in future to be considered
national veserven and that ITCO is to be recnonsible for their administration,
This means that the Protection Dosrd no Longer performs thic funcilon.
44, In 1971 a movement developed wvith the objective of combining in a single onbtity
the volunbtary pro-indigenous groung snd the Doord for the Proteciion of the Aborifinal
Races of LLe Hation, This resulted in the creabion of the ational Commission for
Indigenous Affoirs (CONAT), but it was not until 11 July 1975, under Aot To. 5251
that this body wras grauted lemal stetus ac an aulonomous ageincy under pablic law
and financed [rom mublic funds., Thoe composition of this CJompission and iis Ixecutive
Board, and detalls of their IQSPQCulve functions and the funds regquired for fthe
performence of their iwmporbont tasks, vwill be discussed in the scction on

administraiive arranzements.

45, Since the establishoent of CCHAIL, important legislabion, prepered with the
Commigsion's active mparticipation, has been nassed. This includes:

Execufive Decvee Ilo. 5904-C (14 March 1976), which established a number of
ind sservesn, (efined thoir bounderies, and toolk a mmber of exbromely

n conngetios vith the {ronous compuniticn of Cosia Hica.

|-+

Ixcoule Dece

76), which declared soue indiwﬁnoxs
ul i

recerves to he natl alokne view of the censtent invesion of fthese
Eapd“ by non~indl DEroong » Docree also provided that LLe HZblOLW}
Emergency Commis oAl the Txecubive shoulc CO*Oquﬂbh vith COIAT in wrolecting
these reserves = ' p inhavpitento,

Executive Decree N 78y, hich recognized

COWWuﬁluﬁes, deelared the territorics they occupicd o be “indigenow
nade miner alicrations Lo the houndarizs of the resorves, and corred
omigsions in the carlicy texio.

Txecutive Decrec Wo. G0I7-C (26 liay 1076), vihdeh ext

Y ) to obher indipgenous
reserves certelin provigions of Dxecutive Decreo 5004-G ond entrus o COWAT with a

auwber of important Tuncltions:

Executive Deerse To. 6066-G (14 linrch 197 }, vhich tified opiszions in
previous decrees rolav1ng to the land regisiration procedure for Indigenous Zeserves.
46, Act Fo., G172, the ILli"“no s Affairs dct of 20 Decemver L1977 17/ descrves specla
mention, It is the cuining 1on o- a sucecessiul promoticn and co-ordivation process

G L

igle 4 of Bxeculbive Decree Ho. GOJf—C.

on COMAL!'=z part, undexr the b
’hc iega_w wrovisi01$ referred to above that uvere in force

Thig act consolidates all
in December 1977.

4 regulations issued under © Afaire Act,
Bxecutive Decree o, BAST-C of 26 April 1270, 1T/ which ex

nrovizions for the implementation of fet Ilo. GL72.

i7.  Also wvorth noting arc the re
-

|_l



B/CH. 4/Sub.2/476/Add. 2

3 ERY

43. Basic previgions made for the indizenous poop
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4% In ew Zealand Ifilment of Trooty of Hal i (15340) ond other
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5.  In comneetd in fovour of laoris
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U,,, the Consiitution dees not - sive dhe fedoral government any
anthority %o sovern Indian people in Imdian torvitory, Yob it i often said
tho$ Congress has 'plenaxry! pover {(meaning commloic anthorify) o govern

igi i
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wiith the Indic i t information contributed to the siyudy and

aquotad above,
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2n/  Thoodors V. T "inord ons and Yheir Goverracite
Hiztory, Decamber 1977,

o/ M Wigtory of Indion Jurisdiciiem", in fmordicen Tndden Jour
0. 4 fpril 1976, 9.4,

2%/ fmerican Indian Lew llowsletter, Vol. 7 llo. 11, n.15.
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70, Article 1(3) of the Constitution of Souador oiates that:

Guechua ond other indigcoous

the

languagms,are_reccgnizoa
(zee pava. 264 avove .,

Lriicle 50 provides thot:

"the State shall assictd the o ganizavion and weral, ocultural, cconcmic and
social development of the various nul tic gechors, particularly the rural
zsactor, so ac to enable thope arouns o ﬁlHT h011 pert in cornnidy
development., The State shall o s for sanitawy low~costh

houging"

7l. The Constitubion uf Tvanil of 24 Jﬂnua““ 1967, as emended on 17 October 1969,
provides:

YArdicle 4. The na trincny of the Union inciudos:
I

.o
"IV, ihe lands oceupiad Ly fo rest-dwelling aborigines:
L
.

"irticle 3, to:
arvicle O

VI, Iegislate upon:

"y 'zamlons incorporation

vo the notional compmumi tors

"irticle zle 193, Lands inhabited bv Torest-dwelling aborigines
l ha

wader the torme that feders ew nay ostaniish;  dhey o
vossesgion of them, and thoir i qt to the exclusive usufruet 01
resowrees and of 21l wunelul in onisting is roco

[

"Parasraph 1. Iegal cffocts of any nature whooe purpeose
posgession, or ccouation of lands inhabited Wy forest~dwelling

declared mull and void

"Paragraph 2. The aullity and voidness mentiocned in the »recedins paragranh
shall not give vhe occupanis the ri:ht o any nction amaingi, or indemnit; tr fron,
the Union or the Mationsl Indian To
(English test provided Wy the Gove
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(iii) tale measures to encare oiable morkeds and foir neocen for products and
foster the establishmeny of ageneien, corporations and co-operatives for
vroduction, processing, disteibuiion o counsuwantion;

{iv) establish means of commmmicztion and tronsport o link rupal and indigencus
comprnitices with centres of storage, distrivwiion end conowiption;

such land

(v) settle new lands and rogulats the temur i ¢
1w construction o

1 X
incorporased in the econcwy as a result of

g and of lands
f new highways;

{vi) foster the ﬁmvelonm 1u of the arr s of fechinizal
assistance and 3?Qﬁection,
mechanisation aﬂu ;) and

A . s . . © mm . FP R PR .
(vii) conduet goil studies in order to csteblish a oloscilicobion of Pancmanian
land.

The 34ate guarantees to indigenous communi-
the colleective ownersihin thersol, {0 enour

law ghall regulate the orocedurcs 4o be foll
within which the privete auprovpriciic T

76. Ls far as culiure
programass for indigena .
State recognizes and resvooh:
and shall carry out 2
each of their cultur

=}
and dissemination of akyl LA TR, Yoy promoilon of the
conprehensive develonmen {article €5), The Consfituiion 2lso
stipulates that the in 1Al e the subject of supecial study,
QTQSQIVqtlDP and dissendy e State shoell prosote bilingual literacy
programaes in the indige (cobicls 0. 0 CDlSu_LuulDN Turther
provides that the Stote : svilop educaticnal and advencement nrogrommes for

indigenous groups with pattierna, in oxdor to ensure theilr aciive

pariicipation in

77. The Constitution of Duima of 24 Depteuber 1
provides for minorities and the uealior osnd loaos
Foll

o
inter alia in the following manaoeyp:

: .a.-_
r

religicus, rac

i [group] chall be discrimincied
1& L vdnissiou int

TR R
vhional ingtitutions nor shall any
1 1

35. The 3%ate ghall promote uith snecinl care the cducational and economic
interests of the weaker and less advanced geciilons of the people an& shall
protect them from social injusitice and 211 forus of cyploitation.”
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72, Cther to:mis o reeogaitic
couad prctectien by whe law with p
B2 popuintion, which ther identil:

poual

LA BN
“(5) This Article does not invalidatc o prohibit -
#

(1) Any provision for the rrotoct nnoor advancoment of ithe
aboriginal peoples of the lalay 7 the »re o~vrtioL of 1land)
ox the reservatiion o aborigincs of o o nle pronoriion of ouiitable

positions in fthe public porvies, ™

£
[
£
[N
[

Rl
gin 9
sidor i o
a anccaont of the Amerindisns
hefore
snecial

1o . : -
28. (1) The against any oltizen on grounds
il

It e N e cr mm] o T
only of religion, race, caate, sex or »laes of bird

29/ The Guyan ese Congiviiution alse condaing provision for the eppointent of
Parlismentary Secretarias (Sccﬁion 47 {1) end this has resulied in the appuintment of
a Parlismentary Jceweiary for Ancrindian 05 In this commeciion, ses the
chapter on aduinisirative arrangomenis,
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29, (1) There shall be eruslify of opporbunity for =2ll citizsens in rogpect
f employment or office in the seyvice of the Henublic.

e
(%) lothing in this erticle sholl prevent ths Trous
"o} nmaking special wrovision in favour of any backword section of
citizens for tho purpose of scouring thelr odeguate ropresentoblon in the

i
servico of The Reoublic.

82, The Cons mliau=oL
provisions:
dealing with

"og,  Dubject to articlo 201 ongr
script or culture chall have ihe
subject o law, egioblish insiituti

al and cconomic interest of

"(a) promote wit

baclaiand ©

83. In Part &I, Chapter 3, dealing uith Tribel Arcas:

246, Im the Constitution -

"(a) "Tribal Lveap’ means in Falkistan which, imaediailely belfore
ot

t g
.o commencing doy, were Tribal Areas, and includes:

b

(i) the Tribal Arces of Daluchisban and the lorih-Yest Frontiex
Provinece; and

(i1) the fowrmer Siates of fuld, Chitral, D ond Suad,

"(h)  Provineinlly Adninistered Tribal Avess' means:
(i) %he diztricts of Chitral, Dir and Ouwat {(vhich includes Halam),
falaland 1 it a Jgown1¢g‘L3La*a

40/ The Constitubion was passzed by the iabtional Asgembly of Pakistan on
10 April 1973 and euwthenticated E LR geLl

sy the Dresident of Uational Assembly on 12 Apwdl 1977,

»
!

41/ Article 251 of the Consiitution deals with the nationel languoge and use of
languages {for official aurposes.
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(ii) Cheb district, Lovalai district (excluding UvPi Tchsil ),
Dalboandin Tchsil of Eha"al ﬂis trict and Marri and Iugti Tribal
] =
territorics of 5ibi district; and
"(c) '"Pederally Adninist Tribal dreas! include:
(i) Tribeal 1 Peghawar d!ﬁtrlct
(ii) Tribal Azeas adjoining Kohat district
iii) Teil 5

al Arees adjoining Dannu ﬁistrict;
al lfreas djOlnlﬁg Dera Imall Khon disitrict

(vii)  Tayber Luency s
i) Kovram Agenc cy';
(iz) Tordh Wasirig
) South Vasirig

1
Tan .".b‘cncv ;7 and
tanr Agoncy .

noa7. {1} Subject to the Constituiion, the crecutive authority of the Federation
shall extend o the Federally Administered Tribal Areas, and the exccutive
authority of a Province shall cxtend to the Provincially Aduinistered Tribal

Lrecas thereln.

"(2) The Progident nuu, Trom time to time, give such directions to the
Governor of a Province relating to the vwhele or any part of & Tribel Area within
the Province as he amay decw neccssary, and the Governor shall, in the emercise of
his functions undor this Axiiele, comply with such directions

"(3) o hct of Parliament shal
Apea or To any part thercel, uﬂl:ss he ;resi@th 50 dlrects, and nc Lot of
Parliament or a Provinecial fLgsenbly shall apply to & Provincially Adminigterecd
Tribal Aren, or to any part thereof, waless the Governor of the Province in which
the Tribal Area is situated, vith the anproval of the President, so direcets; and
in giving suel a diroction Hath respoezt to any law, the President or, as the case
may be, the Governor, may divect thot the law shall, in its application Yo a
Trival Arez, or %o a cpecilied part theveof, have effect subject to =uch
exceplions and modifications ag may he specified in the direction.

"(4) Fotwithstanding anything contained in the Constitution, the Pregident
may, with respect to any matier within the legislative competence of Parliament,
and the Governcr of a Provincs, vvth the prior approval of the § rosmﬂep%, HIEY

with respect to any matter within the legislative competence of the Provincial
Asgsenbly make regulationsg for ulo peace and good govermment of a Provineially
Administered Tribal Arca or any part thercof, situated in the Province.

(5} Hotwithsbtanding anything contained in the Constitution, the President
way, with respect to any matier, malie regulations for the peace and good
government of a Federally Adiministored Tribal Area or any part thereof,

7 T

"(6) The President may, at any time, by Order, direct that the whole ox
any part of a Tribal Area shall cease to be a ““lbal Area, and such Oxder may
contain such incidental and consequential provisions as appear to the President
to be necessary and propor;
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"Provided that vefore maling any Ovder undsr this clause, the Fresident
shall ascertain, in such mammer ag he considors approvriate, the vieus of the
people of the Tribal Arec concerned, as reprosenied in tribal jives.

"(7) Heither the Bunvcwﬂ Court nor o High Court shall exercise any
juri”diction under the Constitution in relation 4o a Tribal Arosz, unless

Parliament by lav otherwise Lrovidus;

"Provided that nothing in this clauvse ghall affect the jurisdiction which
the Supreme Court or o High Cowrt exercised in relation fo a Tribal fArea
immedistely before the con

€4, The Constitution of India of 26 Movember 1949, with amnendments, contains opocial
entrenched and nariticularly detailed provisions for the advancamont of socially and
educationally baclward classes of ciiizens and for the bchedﬁloﬂ Uostes and Geheduled
Tribes. Concenirating on the latter grouns, the nain nrovigions ars as followg:
85. Part III wider "Hight
of lguality"
"14. Deuality befere law. The State shall not deny to any person cquality
before the law or the equol protection of the laws within the terriiory of
India,
"5, Prohibition of discrinination on grounds of yeligion, race, caste, sex or
place of birth. (1) The Stote sholl not digerd iminate against any citizen on
grounds only of réligion, race, caste, sen, placs of birth op any of Hhew.
H
LU ]
"(4) Tothing in this article o in of article 29 shall prevent the
State from maliing any opecial provi advancoment of any socially and
educaticnally baclkward «lasses of o Lo the Scheduicd Castes and the
Scheduled Tribes.

in matiers of nublic ennlovnent.
e

all citd

ﬂm;ﬁam.

"
LECN

in matters ating

It

LI

n(i) o hing in thiv article shall preovent the Jinte

for the reogservation of appointments ox nost in favour of any b
citizens wnich, in the opinion of the Stete, is not adequately
servicss wnder the Stgte.”

86. In Part IV the Constitution provides for Directive Principles o
from which the following mey be uoted heroe as basic principles in b
”46. Promotion of cducaticnal and economic interests of Sceh

Scheduled Tribes and other wealier oeciions, The State shall
special care the educational and cconomic inderasts of
the peovnle, and, in particular, of the Scheduled Castes a
and shall proitect then frowm oocizl injuotice and all ©

(1) There shall
to employment ox

any provigion .
mard class of
asented in the

aduled Castes,
promotp with
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-

wwticles 350 and 392 provide for the
Seheduled Tribes in the Ilouse of the 2

regervation of seats for Scheduled Castes

)
uhQ otates, respectively; ariticle 334 stinu

)

"e and in the Iegiszlative Assesmbly of
that these arrangements shall ceage
ho claims of Bcheduled Castes and

o 0 !w
‘._.1.

Scheduled Tribes o services and posis,

330, Reservation of seo
House of the People. (1
for -

wduled Castes and Scheduled Tribes in the
1011 be reserved in the Ilouse of the Peonle

“(a) the Scheduled Castes:

“(h)  the Scheduled Tribes except the fcheduled Tribes ~

(i} in the tribal arcas of Acsam;
(ii) din Napala nﬁ
(iii) in Heghala

(iv) in A:uﬂachal Pv dash;

(v} in Mizopam; and

"(¢) the Scheduled Tribes in the autonomous districts of Azzanm,

"(2) The number of seals reserved in any Siate or Union territory for the
Scheduled Castes or the Scheduled Tribtes under clause (1) shall bear, as nearly
ag may be, the same proporiion to the total nuber of seats allotied Lo that
State or Unicn tervitory in the Housc of the People as the population of the
Scheduled Castes in the State or Union territory or of the Scheduled Tribes in
the Biate or Union fterritory or part of the State or Union territory, as the
case aay be, in respect of which seats are so reserved, bears do the total
population of the State or Unlon teryitoxy.

H(3) Motuithoianding anything contained in clause (2), %he mutbor of seatbs
resepved in the Iouse of the People for the Scheduled Tribes in the auwbononmous
digtricic of lssam shall bear to the total nuuber of seots allotted to that State
a proporbtion not less than the population of the Scheduled Trites in the said

autonomous districts, beors to the fotal povulation of the State.

"Explanation. IL this article and in article 332, the cipression "population”
neans the population as ascertained in the iaost nreceding ceasuvs of which the
relevont figures have heen published:

"Provided that the reference in this Ixplanation to the lact preceding censzus
of which the relevant figures have been published shall, wntil the relevant
figures for the first cemsus taken aftex the year 2000 have heoen published, be
conotrved ag a refercnce o the 1971 censu

432, Regervation of seats fox mcheévlod Castes and Scheduled Tribes in the
legislative Asgenblies of the Siates. (1) oeatg shall be rescrved for the
Jcheduled Castes and the Scheduled Tribes, except the 3cheduled Tribes in the
tribal arcas of fAssam, in IHagaland and in llaghalaya, in the Iegislative Assembly
of every State.
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"(2) Beats shall he reoserved al antonomous districts in the
1 1
1t

Legislative Asseorbly of the

o
k3
0 ok
o
o
&3

"(3) The muber of
Tribes in the Lepis

cats reserved Toxw whe Schednled Cactes or the Scheduled
' [$ata
as nearly as may be, ih

seibly of eny State under cl_uuc (1) shall bear,
sane pronorvion o the total nmumber of uﬂtu in the

Aggenbly as the population of the Scheduled Cesies in the SHate ox the
Seheduled Tribeg in the State or part of the SLa as the case may be, in
respect of which seats are 5o resorved, bears o tﬁc toval POPHlmthJ of the

State,

(4} The mubor of scats peserved fox an outonomous district in the ILegislative

1

Assenbly of the 3
““somo1" a pronow
$otal population of the Diato.

ate of Ansan shall bear to the botal nmuaber of oeL

”(5) The constituencies for the scats reserved for vny avtonomous district of
o ta

Agganm shall not conmrise zny crea ouiside that district.

"{G6) Ho person vho is not a member of a Scheduled Tribe of any autonomous

t3 in that
ion nov less than the nooudation of the district bears o the

district of the 3tate of Assam shall be ¢ligible for elecltion to the ILegislative

1

Assembly of the State from any constifuency of that distyrict.

1t
-

"334. Reservation of secats and special representation to cease afier thivty J0a¢u‘
Hotwithstanding awrthing in the forepoing nprovisions of this Part, the provis

of this Constitution relating to ~

"(a) the rescrve
Tribes in t
of the Siat

o

vtion of peats for the Scheduled Castes
3

(L) ...

shall cease to have effect on the cipiration of o period of Thirty years from

the commencenent of this Constitution,

"Provided that nothing in this artﬁclc g
House -of the People or in the feglslative 1 ssombly of a State until the
disosolution of the then existing Housc o somlld, as the cage wmay he.

355, Claims of Scheduled Castes and Schaduled Tribes to services and posts.
claimg of the menbers of the Scheduled Ca
talten into considerntion, congistently wi
administration in the wneking of apnoinine:

cra

with the effoirs of the Unien or of o Stabe.”

the meintenonce of eificiency of

2]
Ay
[
1
A

anto aind the Scheduled
he Ibuse of the Peonle and in the Legislotive Assemblics

shall affLCu any reprepentation in the

The
tes and the Scheduled Tribes shall be
iy

to teo servicos and nosto in comnection
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88. Articles 338, 339 and 340 nrovide, resnectively, for a special officer for
Scheduled Castes and Scheduled Tribes (3308); the control of %he Union over the
adiinistration of Scheduled Areas and the welfere of Scheduled Tribes (339) and the
appointment of a Commission to investigate the conditions of baclward classes (540).

"338. fSpecial Officer for Scheduled Castes, Scheduled Tribes, etc. (1) There
shall be a Special Officer for the Scheduled Castes and Scheduled Tribes to be
appointed by the President.

"(2) It shall be the duty of the opecial Officer to investignte all natiers
relaving to the safeguards nrovided for the Ccheduled Casies and Scheduled Tribes
under this Constitufion and report to the President upon the vorking of those
safegrarde 2t such inte Lhr Tregsident nay direct, and the President shall

AN a0
cauge all such rc;o.i te be loid before cach louse of _arliamenﬁ.

vals
s

1

¢ references to the Scheduled Castos and Scheduled Tribes
shall be construed as including reforcnces o such othor b ckwﬁrd clzooes as tho
President may, on ro oellt of the report of a Commission appoinied under
clause (1) of article 340, by order specify and also to the Anglo-Indian
commumi by,

3
o1

"33%. Control of ithe Union over the sdministration of Scheduled Aveas and the
welfare of Scheduled Tribewz. (1) The President may at any time and shall, =%
the expiration of fen years from the camencement of this Constitution by order
appoint a Comaission to report on the aduinistration of the Scheduled Arveas ond
the welfare of the 3Scheduled Trikes in 4he Statbes,

"The oxder mey deline the compnosition, powers
Comnission and may contoin such inecidental or anci

and procedure of the
G 1
Pregident moy consider nceesgary or decivable.

llayry »rovisions ag the

"(2) The executive porer of the Union shall extend to the giving of directions
to a State as to the dreving up and erccution of schenes o eolflod in the
directicn to be csgential for the welfoare of the Schmdule& Tribes in the State.

"5340,  hAppointuent of o Commisszion to i vostmuuue the conditions of baclmard
classes, (1) The President way by order appoint a Comaission consisting of such
persons as he thinls £it to investigatoe uhe conditions of socially and
educationally baclward classes within the ferritory of Imdia and the difficulties
under which they labour cid to make recommendations as %o the stops that should be
talcen by the Union or any State to remove such difficuldicc and to improve their
condition and as %o fThe grants that should be made for the nurpose by the Union

or any State and the conditions subject to vhich cuch gronts should be wmede and the
order appointing such Comulssion shall define the procedure ic be followed by the
Comaission.

”(2) A Commission so anpointed shall investipzte the matters referved to them and
present $o the Pregident a report sotiting out the facts ag found by them and
naking such recommendations oo they think proner,

"(3) The President shiall cousc a copy of the report so mresented together with a
menorandun explaining the action telion thercon to be laid before each Houge of
Parliament, ™
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89, Articles 341 and 342 copowcr the President to specify, undsr coeriain
circwastances, the castes, races, tribss or narts thercoef which shall be decmed to

be Scheduled Castes, and the tribes or dribal comsmnities which shall b deemed 1o

Wi

be Scheduicd Tribes in the reswpectively pertinent Siates or Tmion Territorices.

“341, Scheduled Castes. (L) The President may with respect to any Stote or

Tnion tevritory and wihere 1% i a Dtate, after consultatbion vith the Governor
thereof, by public notific aLlo;, gsneedlfy the caotes, races or tribes or parls of
or groups within cosics, races or tribes which shall for the purneses of this
Constitution be deeomed to o 3el ibduloé Castes in relation to that 3fate or Union

territory, as the case moy be.

nay by lavw include in or oxclude from the list of Scheduled

a notification issued under cleuse (1) any caste, wrace ox
or group within ony caste, race or tribe, but save as aforosaid
ed under the saild clsuse shell not be varied by any

ent nay vith respect to any State or

state, after consultation with the CGoverno
thereof, Ty public notification, spe the tribes or tribal commmitics or
parts of or groups within tridbes or tribal communities which shall Tor the
purposes of this Congtitution bo deemed o be Scheduled Trihes in relation 1o
that Btate or Union terxitory, as the cose nay be.

"342, Scheduled Tribes. (1) The Pr
Union territory, and uhere it is

::'

"(2) Parliament may by low include iL or exclude from the list of Seheduled
Tribes specified in o notification issued under clause (T) any tribe or tribal
communwty or part of or group within any tribe or tribal commwity, bul save as
aforesaid a notification issued wndey the seid clausc chell ne’d bo varied by any
subgequent notification."

D, Basic legal status

1, Introductory remarks

GG. The countries covered Ly this study hove had 4o adopt a basic approach lowards
the indigenous inhabitants whe mske up a considerable part of their pepulation. This
basic approach haz, in prineiple, found ecxoression in a decision of substance
concerning the fundamental legal siatus to be conferved wpon the indigencucs
populations concerned. In such decisions the indigencus povulations are, or are not,
congidered as having all the yighitec and oblizetions of the country's other nationals.
If the latter is the case, 2 special legal status has to be crcated for them which

resembles canitis dimimutio 11 certain specific areas, since they neither enjoy all
the rights nor have all the obligations enumcrated. In the former case, account is
generally ifaken of the u?@Clal circumstances of these population groups and, as in the
case of other groups in similar conditions, neasures are talten Yo cater for their
gpecial needs so as %o place them on = nore equal footing with the other population
groups.
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9l. The Special Repnorieur vas nhot able to obitain explicit information for some
countries on this mabier 42/ although from other information available concerning
the countries in question it may be ascumed thai the positive approach described in
the previous paragcaph has been adonted, L}SPILD the fact that the speecial measures
in favour of indigenous persons 45/ have not alvays been clearly spelled out.

92. In respect of other counirics, information from rrovern.acntal and/or
non~govermaental sources was available rep arding the basic status conferred on
indigenous populations undér the national legel syctem. Host of thig infermation is
in the form of govermmental declarations or governmental or non-govermmental
conclusions dravn from the constitutional provisions relating o "theoreticalt
equality in law and the "actual' eccuality to which more specific attention is devoted
under some of theze systenms.

93. The countries for which anaolysable iy ormatioa was available moy be divided into
at least two groups which largely corres to the criteria set out above; some
countries have created a spocial legal staﬁus which secelis to protect indigenous
persons and relieve thenm of gowe obligations while at the same time limiting their
zercise of ceriain righto wnitil they reach the level of development which ig deemed
necessary for them to Lo placed on an equal foobing with the rest of the population.
Other countries recognize that indigenous persons have oll the righis and oblimations
of citizens, but, because such persons have & wealrer position in society, their
countries have adopled special measures in their favour which they enjoy as Iong as
ey remein in that vealer position. -

U
p,

94., v should Dbe noted that in many caces, the inforustion at the Special Rapporteur!s
disposal in respect of the couwntries concerned does not make it entirely clear

whether or not there ig in fact a special legal status for indigonous populations.
Since the information way often be internreted in cither way, thc Special Ravporieur
has been obliged fo drav up an ad hoc classification and, in some cases, to include
information concerning the same country uader both he adlﬁgs
95, The first of the fwo groups mentioned in paragraeph 97 avove is made up of the
countries in vhich indigonous populations spnear to have upoc al ITegal status, al
leagt in certoin circumstances. gﬁ/

2, Srecial lezal status

96. In ?aﬂaﬁuat 1tovprotuilong arve contradicltory and scem to depend on particular
8 tuations, as no general law on indigenous peoples exists. On 22 July 1957, the

"

i
Hinister of Dducation and religion issued Hote 492, stating:

"In our legislation now in force, no distinection at all exicts hetuween
indigenous and civilized ... In ocur civil legislation, the Indians are nod
even included amoeng the incapable persons',

42/ These cowniries ave Bolivia, Lufna, Chile, Demmarl (Greenland), Ecuador,
El Salvador, France C?vopoh Guyane ), Honduras, HMicaragus, Pakisdan, DPanama, Peru,
Sri Tanka, Surinsme and Venezuela.

45/ Tor exsmple in Argenting, Honduras and Nicaragaa.

44/ Tor example in Brazil, Usnada, Coloubia and Paraguay.
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7. This view was confizmed by Circuwlar llo. 1 of 5 Beptember 1957 of the Supreme .
Court of Justice:

"A11 indigenes, in their qualidy of inhabitants of the rational -territoxry,
enjoy, to the saue degree as civilized persons, the rights and muaraniees which
the laws recognize for the latiter'.

98. Tevertheless, in 1968 My. J.A, Borgognon, then Vice-Director of the Indigenous
Affairs Department of the Hinistry of Defence, the office which in fact decides the
policy towards the indigenous population of Paraguoy, expressed the following opinion:

"They are not inscribed in the Birth Register, vhich moeans that they have no
legal civil personality., They are beings withowt political, social or econociic
obligations. They do not vote. Thsy nay no taxes.

99. This opinion is correlative to the practice that indigenes cannot denowice,
quarrel or testify in lav courits. In a 1965 case at Villarica ﬁé/ the judge decided.
that the defendant could not be punished forx homicide, because of "unsurmountable
ignorance". It was stated, ac regards indigenous people, that:

“Although in our country they belong to the category of citizens wiih
rights and duties, the state of civilization they live in, and the natural misery
caused by %the lack of an cducation that would be necessary o develop their
activities within the civilived social group, make useless the constitutional
declaration, if the necessary aid is not given io thesc lwman groups in ordexr to
attract them to the active life of society. The Indian does not reach the text
of Iaw. He does not undersiand ith,

100. In recent years, especially since 1974, a number of aduli indigenous persons
were inscribed in the Birth Register, thus obtaining full citizenship. In this way,
the difference established by Borgognon becomes temporary and can be overcome. Yet
the authorities seen sometimes reluctant to permit this procedure, inscribing an
indigene in the Biwth Register usually only if this is requesied by an influential
non~indigene. The process vemaing limited 4o individual cases, althoupgh it is
spreading. Iiteracy in Spanish ig usually a necessary condition - not fulfilled by
many non-indigenous citizens (more than 30 per cent of Paraguayans speak only
Paraguayan Guaranf). Of the total indigenous population, the great majority has not
yet attained full citizenship. ] '

101. The Western Guaranf, mmibering some 1200 persons, are an exception, since full
citizenship was expressly granted o the entire group in 1955. However, the fact that
it was thought neceesary to male an cxplicit statoment to that effoct implies that
full citizenship is not nowmelly granted +o indigenous groups. It is pexrtinent o
observe alsc that although one of the important dutiepg of citizenship is military
service, only some of the Western Guaranf fulfil this obligation, and many of then
refuse to serve on the grownd that they are indigenes. The Ffact that such refusals
are readily accepted tends to show that even in the case of the Western Guarani, legal
equality has not yet been fully achicved. gg/

45/ Case of the indigenc Angel Santacrus.

46/ Information furnished by the Anti-Slavery Socicty on 3 September 1976,
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162, In Brazil, the Indian is the subject of owpecial lepisglation which protects him
for as long as he leads o primitive existonco. " The Civil Code of 1610, medified in
1842, wnlaces such protecied persons on the some level as the relatively inecapable,
such as ninoys. 4 special decroe (Decroe o, 5484 of 27 Juno 1928) places
foprest-duellers wnder the opecial tutelary jurisdiciion of the Fedepal State and
provides for thelr gradual tranzition from futelage to full integrotion into the

Brazilian ommaalty.

103, Horeover

5 can be geen from parograph 35 above, the Indian Statute embodied in
P

o
5 L
At Mo, 6001 defines three kinds of status - 1ﬂolhueu, integrating, indegrated - which
elafelchiisE

Indians way p

104. Aot o. G001 also provides that, although Indians are Droagilians in accordance
with the Constitution, their enjoyment of civil and political xighis depends on the
fulfilment of ceriain smpecicl conditions, Thus, the fAct states that:

105,

"hArt, 5. The norms of P”*lcle¢ 145 and 146 of the Federal C i tution
relating to notionality and citiszenship, apply to the Indians or est-duellers.

"Sole paragraph. IEnjoyment of civil-and political rights by the Indian
depends on verification of the special conditions established in this Iow and
the pertinent legislation.

"rt, 6. The usages, cusbtoms and trodition s of native commmmities and

their effects shall he respecied as regards linship, order of successi on,
stribvution of properdy and decds or business among Indians, unless the

for apolication of commion law.

- ont

"Sole nmarasraph. Comaon lavw norms apply to relations between non-integrated
Indians and persons alien to the native commnity, cxcept insofar as they are
ss favourable to the former with due cxception of the provisions of this Law.' j/

In Title II on "Civil and Political Righis", Chepter IT on "Assistance ovx

Tutelage", provides:

“irt, 7. The Indians and native commmities not yet integrated in the
national commmion are uuogoo% to the tutelary resime esiablished by this Law.

"1. ©he princinles and normg of common law tutclage apply, where
appropriate, to fhe tuvelary 1 OQLJO esteblished by this law, irrespective,
hovever, of tutelase in the special branch of legally morigaged real estate, as
well as that of weal or fidejussionary suretyship [real or personal ﬂuarantoes].

M2, Putelage is assigned o the Union, which shall exercise it through the
competent Federal agency of assistance to the forest-dwellers.

"Art., 8. Aets practiced Dbetucen the non-integrated Indian and 13y persen
alien to the native compmmity ave mull and void, when umassi "ed by the competent
tutelary agency.

"3ole narasraph. The vuling of this article does not apply bto the case when
the Indian shows an avareness and knowledse of the act practised sc long as it ig
not detrimental to him, and of the extent of the effects thercol. j/

4

ﬁf Inglish text supplied by the Govermmcn® of Bragil,
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106, The legal status of indigenous persons may also be aife
For exampie, wder article 147 of the Congtitution 211 illi

c
erates and those who do
not know hov to express themselves in the nationa1 lﬁorueg (
g

ugucsn) are
uents of article 9
om the exevcise of

ke ¥
excluded Trom the right o voie, This, together h the requi
of the Indian 3tatute, would oliminate most indigencus persons
political rights.

-] O o G)

,_,
) p-g s—*

107. On the other hand, indigenous offenders would receive penalities according o
their degree of integration. According to the Indian Btaitutc sanctions may be
impeosed in accordance with tribal institutionS if not cruel or degrading (art. 57).
Prison temms shall be sgerved as far as possible under a regime of semi-liberty and
in premises as c¢lose as possible to Lhe dwelling place of the sentenced person

(axt. 56).

108, In the same Titl
that exceptions %o t

IT and Chapter IT mentioned above, the Indian Staitute provides
tutelary regime may be grantod wnder conditions spocified in
il

[¥)
articles 9, 10, and 11, wvherein emancipation on an individual or commumzl basis are
contenplated., These provisions will be discusscd later on, as emancipaied _nu1viduals
or commmities would not have

e any capitig diminutio and would enjoy fully all civil
5t

and political prights wnder copnstitutional or statutory provigions in Brazil,

102. Before describing the various aspects of the legal status of indigenous persons
in Colombia, it should be pointed out thai the existing regulations provids for two
major calegories of Indians, each subject o a differsnt legel régime. law 89 of
1390 mentioned carlier (see paragraphs 40-42 ahove) distinguishes between those
indigenocus persons v have not been brought into civilised 1ife and those vho have.

Jueed

ro dowm that V'the general

110, Vith regerd to the former of Law 39 lﬂJS
ges vho are be1n-bvounht to
he

5

ticle a
legiglation of the Republic wi ot apply to the sava
civilized life Dby means of wmissionsz'". Consequanily, +
the ecclesiagtical authorities, will determine the way
gocicties are to be governed.

BN
oV pt
1o
oy

in which these incipient

111, This rule is in keeping with the lissions Agreement concluded hetween the
Holy See and the Colombian Governmment in 18688, in respect of which the following
comments have been nade. e

... the Roman Church obtained the monopoly of the evangelization and
acculturation of the unbelieving aborigines. The remote regions inhabited by
them now became "mission territories" (vicariates and apositolic px efmctures),
the actual administration of vhich largsly vemained in the hands of the
missionaries in virtue of the Law (72 of 1892) according to which the State
could - as it did - delegate to them "extraordinary povers to exercise civil,
penal and judicial authority over the catechumens ... until, leaving the savage
state, In the judﬂmment of the government they are in a state to be governsd by
them".  This also established the legal status of the aborigines as that of
ninors. '

Government, in agreemont with
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"Higtorically, the setting up of this theocratic regime over the native
qon~gccu1tu;da d groups had its Ly in atholic ideals of

g
.

tes origin not only in the C
political government of that time but also in the practical and economic
inability of the Colombian State to (sal with the vast, sparsely inhabited
i Facilflc const and of eastern Colombia. However,

forest territories of ithe Fao
the survival of this juridic
indication of the indiffewren
aboriginal groups”. 47/

zl infragiructure dowm to our time is itself an
ce of the govemrmning classes to the lot of the

112, It is furiher obgeyved %

h Government is "satisfied with having accepted
the recommendations of the Int

C

o]

he
ional Ceonvention on Hative and Tribal populations.

an aborigines who hwvo not been 'brought inte civil
23 remoin, from the legal point of view, on the margin of

‘inesu norms do not apply Ho
life’, as long as these nativ
State authority." 48/

113, Information is given below about indigonous persons viwo have been "integrated
into civilization". 49/

1i4. Indigenous persons in Canada have a special 1@@&1 status that differs from that of
other citizens &ccovdlns to information provided by the Govemnment, Parlisment has
1

epproved pmotocu1ve legiglation - the Indisn Act - ﬂbleh is adminigtered by the
Department of Tadian Affalzs and Horthern Development. This law establishes
inver alia ceriain advantages and controls in wespect of m¢$ueru such as the sale ov

mortgage of land veserved for Indians the testamentary capecity of Indians (for
exemple, there is special protective legislation covering Lhe digtribution of vroperiy
vhen Indians die intestate), the possession and use of int xicants, the administration
of Indian money and ossets, and the sducation of Indian children.

115. The Goverament stotes that the concept of Mwardship” in relation to native people
vas prevalent wntil zbout the time of the Second Yorld Viar, but judicial opinion seems
now %o have esteblished that naiive people are British subjecis resident in Canada,

subject to the jurisdiction of Canadian Legislatures, as provided in ‘the British
‘North Awerica Act. Their snecial status 1; confix HQL 11 the arovisions of the
Indian Aet. They are cxempt from certoin foms toxation relating to proeperty

rights or income camed on the reserve. They ore Undo uhe special protection of the
Crowm in vays that limit their local self-government and their control of bank funds,
and the Federal Government assumes an OUllghbiOP tovard their health, education and
economic development. The provisions of the Indian ict permit 2 progression toward
more independent bank nenagement.

116, The Government als ates thet the law ig reviged from time te time in order
dale account of the changing conditions of Canadian society and the nev stages of
development and autonomy of the Indian tribes, and that variocus programues have heen

]
o]
[42]
e

+ &}
1

47/ Vietor Daniel Bonilla, op. cit.
48/ Ibid.

ﬂg/ See pearagraphs 136 and 137 below.
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established for the indigenous populaiions of Cana&a_jg/ with 2 viev to accelerating
their full participation in Canadian society on the same conditions as other citizeng.

117. Accoxding to o source:

"By the time of Confederation, Canada had o fully developed Indian policy
inherited from the British Tmperial and Colonial Governments and alrcady
administered by the Crown Lands Department (whﬁch became the Department of the
Interior and was the predecessor of the present Department of Indian Affairs and
Northern Develcpment), The basis of this polwcv vhich gave the Federal
Government legislative jurisdiction over "Indians and J;u& Leserved for Indians",
were: alienation of Indian interest in land through treaties, reservation of
lands, and a government department charged with monaging the affairs of Indians.
The policy's aim vas to effect a trangition from the native vay of life to that
of the wvhite majority (c“"lm7lut10n), and the basic assumption was that the
Indiarn required both assistonce and prodeciion in meking this transition. ™ ji/

118. On the guestion of the fundamsntal sta GUQ attributed to the indigenous
populetions in the United States, statements from ihc Government and from indigenous
groups differ as to the s#gp'ficance of certain arrangements. The Special Rapporieur
decided to place this informetion in this pari of the study, quoting first the
govermment iformation vhich mould Justifly its placement here, subsequenily
reproducing the indigenous grovps' siatemenis as regards the particular points on -~
vhich they disagree with the Government‘s vigwn,

119, As regards this question of the fundamental legel siatus of the indipencus
& ¥ g &
populations, the Government raports:

"Federally recognized Indians who have organized Indian governments and who live
on trust land (land held in trust for hmm by the Federal Government) hav
special rights and privileges not aveilable to other citizens of the

United States. TFor example, they ave not subject to real property taxes on
trust land, nor is their income from such land subject bto taxation. They are
subject to tribal policy and tribel courts ond they make {heir own ordinances

to govern their domestic relations. The Tmited Stauev Avtormey and the

Federal Courts are availsble to them for defending themselves agzﬁﬁSt non-Indians
and for cases conceming certain mejor ¢rimes - nhﬂdar, nenslanghter, rape,
incest, assault vith intent to kill, asszult with o dangerous veapon, arson,
burglary, zobbery, cammal know1euge, assault with intent to commit rape and
assault resuliing in serious bodily injuzy.

"Hany Fedoral agencies have allocated specific sums of money for Programns

for the betterment of the indigencus minority. These include efforts to improve
housing, grants for economic develompment, granis to businesses thai will be
owned and operated by minority business people, smell business losns, and the
Likz. Some programs provide for direct ﬁllocation of funds frow the PFederal
Government to Indian people. All other citizens receive federal grant funds
through the Sfate and locael govermments

QQ/ The programmes wentioned by the Governnent include various health, welfare
and community develepment programmes and o number of educational aciivities. The
information was provided in comection with the Study on Racisl Discrimination,

tivr People., Publisghed by the
ava, Canada, p.7.

r"1/ Joanmne Hoorles; And VUhat Aboud Canada's e
Canadian Council for Intemmational Co-operation, Ot
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atyme to sey that Indiang Yhove no corresponding

itizsV., The Indians havo the obligations of any

wir shate, couvnty and (HOB"IDdiaL) povernments
i

governments have jurisliciion. In addition, Indiens
a astl
i

ard their txibal govopnments. Dut va
n vhich virtually cvery Indion feels and which is no
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many other restrictions on the activities of

L
t
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s. The avera vaﬁuﬁl?y ull control of its scheools, Ffor
e. It iz only -,"*-; ' the Burcau of Indian Affairs could even
to accommodad gvi v oechool boards at BTN achools, and thooe hoards
vodey 4o not h in ihe b ols that
serve thelr comnniity "Gl i pover over the
lives of Indians iz 4 i
pres unptlo LhaL dian hones are inedemm Cand the
pover of bureaucrats to remove Indian child X placed in
looLew homes, adovtive homes, or boarding schools is vash. &a some “@SGEVQtions
2

1=
40p or more of the Indien children have been romoved frowm their homes on o more

» less permanent hasis,
T

i

nogt nart mesnincless

v pa gt
becauge of the i, although in o
feu cas b Lhc loir.  But the power
3. response ig vast.

wsserted and > ¢ ‘ - pheld 4 plnnary power of the
3 i i is the reverse ol

that described e of non-Indians to
vote in fribal 25 o rant pover of the
non-~Indian segment an soclety over the offairs of the Indian tribos,
and to suggest is one of the gross digtortions that wnfortumetely
characterize by BPOILGE,
"It is mot true thot oll non-Indian T
through their stote and loccl governmend o)
uirect faﬂeral benelite o Qll?lblu citiz=' ; o cone
Indims ov non delaoc Qcﬁeﬂﬁing upon the progrem.  Sowe programs are federally
t ad sl state end local governmenis. ZInd in o fev cassg,
shrough Indian tribes rather than through the
o T the recognition of iribal government.
£ 1 2 the edninistrative vehicle for
federal programs, it could be said that the siates hove a special legal
arrangenent not available to Indisn governmenis. Those whio prevnsred the U.S.
respongse appear again to be arguing ogaingt the policy of the United States in
its recognition of tribal povernmont,

"The United 3totes aolso eots thot U.S. Atuovaogs ara available $o
repregent Indian tribcg and duals o There iz, of
course, a fomous statulbs in nivaed Sta 175 vhich does, in
fact, stote in mandatory 1m that @ ey ghall represent
Indisns in court. This mon statu laterpﬂemed to he
discretionary. The Uniicd St Attomm Indians in court in
cases Involving the trust mespongibility irenendous backlog
of such cases upon which th d States Atiorneys ~ iled to act. If thoy
are not representing Tndian n the i : efore the world
commmity that they are. 7 1L Hw"o1 ! 1 hig 1270 llessage
and in his packoge of nronos dian I 1

i
Counsel Authority blll. Ho ha$ ““PD&HJ t of interest
betveen the govemment's duties iowerd the f'e= itg public responsibilitie
It is puszling @hau th United Btates n 1 this conflict does

not exist.
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24, hpvicle 4 of

11 » Congtitution staten that all personc vho belong o raccs that
are definitively rs blishod on Lao tervitory and ¢o not already possess cnother
nationality are citicens of Ieoo.

125, The infoymation aveilablc seons te a that the some special
provisions in favour of ceriain gro lerly in the fizild of education.

126, The Codo of Civil Procedure (oriic)

concerming ceritain indipenous grouns. coT P
before the end of coupt 3vocee1 : olvi; tribag witL
no vvltmen lenpuage, the court ¢ or more chiels
T the tvibves concered, zo as usages or
those tribes The judgenent oo this advice.
127, Tuming now bo the other (czplioit) subgrour, it iz anscesgary to diffeventiaste
between countries in vhich fhe genewral logal status applies to 21l the incigenous
inhabitands without distinciions of any kind and thoze in vhich id ig applicahle only
to certelin indigenous commmmitics which fulfil $he necessary conditions.

h certain indigenous
; vhile others forn

120, As indicated earlier, 54/ there ere leqal s
inhabitants come within the s~roup Lhat &
b i

e U
o}
r._,
ot
S @

. et c’; s
3
it
4]
ot

e

bl et
==
w0y
o~
|}

|‘..J

-

part of the group ¥o vhich the general legel stotus apt ien, (I Colombia and
Paragray are cases in point). In these counvries, the indigencus inhebitants vho
1 uirements will e the wal legol status as

ezt certain legal roeq
a5 a vhole, vhoreas those who do net

1
U 0
vas explained vhen the first groun {with snvecis

129, Thus it sevms clear that In Pavaruay, once an indigencus person is regigieved in
Io Civil Register, ihere GOle a0 longer he eny doubt as fo his or her legal status,
virich would be nhat of full coi : 1 il ttechi i

Groups tLuu, az in the o
crented citiszenship colle
Talling under the s¢ slsleyalil
ol

150, Lo alveady meniioncd above (sse para. 100 above), in Brazil, fully integrated
Indisng way opply for their individual enencipation Trom the tetelary regime
egbablished in articles 7 and 0 of Aot 6001 {15 December 1961), The seme Aot provides,
to thot end, that:

"Ard. G. Any Indion can vedition the competent Court of Justice %o
releasge hin {rom the {futelage nrovided in this Lav, vesting hin with full
civil cepacity, gso long as he fulfils the inllowing wequiscites:

"I~ llinimel age of 21 years.

Y11 - Inowledge of the Portuguese language.
54/ See paras. 96 to 115 above,
55/ See para, 101 above.
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eraph, Tho Couxt ghall decide afteor sunmary inwvestigation, in
e ominion oi the omency of ¥ C
S othe geatonce gronting il

o : T 2 £ the 2
reguirenonts established in Apticle 9 must o wmet by the spplicants. .../
151, Imadividvsls uvho have fuifilled all these conditions, althourh thoy may have
retained praciiceg, custons and troditions that are chorcoteristic of their owm
culture, would be congidered o be "intogratoed Indions'" wider the teims of
article 4 (IT1) of the Indian Staiuie.

) Doeree dn Brazil which,
i of individual and comminal

155, Publi indigencus orgenlsations, native leade wiiversities and
church org e osata to hoave rejscted this propos ecree ag harmiul to the
dipgenoug of Brazil., Awmong lhown, one suthow, seunssing the impact of

3
as a uinor, he is congidered M3

the State, undey ch, 8 i relatively incapable" and
has the Siate's »rotection. Clearly, the denial of ovdinayy civil rights to
thie Indian, wvhich in fact, contravenes the Geneva Conveniion of 1957, to which
Brazil was o simetory, is wrong and ahsurd and patenily roeclist, and provisions
should be wade for this situation o be changed.

j/ English texi supplied by the Government of Brazil.
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objectives in
and ite implicaticr
o alam the n

) 5 e iag brought
o the forum of 1 d Lom, voice of the Indian
joined with ﬁlo,o of Iis supporters in & wnivez condemnation of the decree.
<)

"The controvers Tmancipation? could

henceforth he : initistive of FUHAT,
vhereas the 1975 S: LS ol wlnoEd 10w we-lliw to De granted on the
raqUEst o i ¥ ind for emancipstion he

reduced e donated to the
commmity tion.  This decree; ths
third and lflcaﬂt channo as the

result of

division of

Tndian.

Heverthele tands, cerious dangers, Tor it has
appeare & pressure in Brasil, vhen it
wwuld @ economic groups ihc have not yet pained access io
mdian 1 nrotection wemoved ‘rom them, and also ot o time
vhen In to make b 211 in a new political

avzrene ral very 1 aders vhe ere begbming
to ince ment wit iy of the violaence
suifare ' tutelago rotects thoem ; once emancinated, they
conld he r oorlinary i1

"Tn one of the eculminating events of the anti-enmmeination cempaign, a
= ‘-D a bt =
“Fublic Lot “hich took pl_gv i £ 2,50C people on the
Sth Hovemver 2o Sew e

"The strugsle

g 1@
govarnnent, nor b iow, N o oe
emancipation 1 d out by ourselves, we, the Indians., In the
same vay in gsad clagses ars forming their awareness, so
e i T onuarensss in order to denend our rights.

"his emanc Tathol YO aimply talze fron us
all chance to Infringemnent of our
rightz., Ferha a the agsemblies whicl

have so helned
marited zlons

neipati ig roved, we will also be
I ;3 J

"Finally, on the 19th of December

c . 1978, 24 veprasentativeg of Indian trihegs §
Amepd., fmazonas, Mato Crog 380, santa Caterina, Rio Crande de Sul and Espivito
Sento, Indians of the Rarlpuﬂa? Pelilmy, Calibi, Dessana, ﬁﬂuriLé, Jamanedi,
Tapivapé, Xavante, Nilbalttsa, Parcci, Keiud, K@mngang and Guerani tribes,
gathersed in Brasilia. The day vas the w.pﬁrv 1 te of the flvemvear fem
gstablished by article G5 of the Mndian Statute of 1973 Tor the demarcation



@1l Tendism

o . hithorto . presendad o
-documant, composcc an ass Qﬁb1J proceding th: oz, sirmed by
211 of them on T th requos L_mg thed

the onancipavion J.ec“-'ee
cupirved, the land he lemnax
Qgpuuiwd, the IHinister of

o 5 zing the o
cneipg wiiich i1l Yresularize! the Sisiuies racpa o tnc I. ian signed
by Your Dxesllency, we would inform The Presidon® of the problems ihich heve
been raised, gtudied and renclved in this Assenbly:

"Maving sent o Your Excellency the Draft i fs Inancipation, we are
hereby setiing forth our opinion iy d = b i ' only
individusl uho s not invited e the
ehencipation which he is about t

, e *mr1i ile © 11 o mind soaoe from thoe

: Be acquainted,.
-‘mm_y *Ouoy ﬁhwo“t T thc sane things end have merely adopted
OUT OIRi.

the liberty of

b dn the nane of the
the 1mueﬂsu Ege '

Melw, P%GFW‘DE* it would
speclr ond widerstas :

for peace, love md

peonle will wdersic ¢ Tl
it hos wndersiood thc word Ypati
sars - a . pabtience whic

not perhaps be pogsible for our people mevely to
thet olr wnderstanding these cries
s @ are sure that our
be in other languages, os
encae' vhich qu up to now been shouted in our
3 1d happen with any

o2, even thoush

]

I has nov reached its 1
ngtion shetever might be the siage of ibs civilizaticn.
"Hr. Presidenty, Your Excellency, you must agree that ihe passions of our
weople can no longer be contained within limits vhen they look at the lands
i ol Brazi i

reiaining o them in comparison with the vost ferrito
ngadc jw uhC paat to have full deominion and vhich have
ug by the Vhite Man.

Mot Puwﬁ1eo us noest g that it is in theso conditions thet the Draft
Decree for Dmancipation ig being la upczod vhen we lmiow that various Articles of
our Low, the Statutes respecting th Ino_an, have not heen included.

temmoroyy Fight fov
mational Review,
20 appeayr on

o
o)
2
g
i
s

56/ hnno Proslond, "Heconguest., An dccownt of
Duyvival of the Anorindian Pconlc& of Drazil', in 3
Spring of 1979, Vol

pages 7 and 26,

nte
. 4 Mo. 1 {25), pp.l4-40. The passages quob
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"Mr. President, we are not seeking to lay down repulations and lavs because
we are nelther pedagogues, §urlsts nor theologians, but we simply wish clearly
to ctate our immediate demands, as muranteed to ve by the Statutes respecting
the Indizn,

"We are not impressed by the statemenis made by the Ministey on behalf
of the President of the FPUNAI, in the Press in defence of the emancipation,
becavse. w2, who ars the victimg of thie policy, are the only omnes who can give
a sincers opinion as to vhai this emancipabion represents; for if Tine vords
could solve our problem, we should not today be in a situation whiech is so
different from that which the Statutes respecting the Indian uphelds, since
the emancipation desired Ly the Hinister will bring about the destruction of
the tribal system Tor the Vaitlve Communitics, and cons equently to the
collective and individuel destruction of itg slements, in as much as the
Indian must live in his owm community, with $he £ull liber rty to continue his
cuitural traditions and with the {reedon to own his own land.

"Just as public opinion condemned this emancipation, so we, in the name
of the Native Brazilian Community, reject this emancipation. Hay it he
dismigsed by your Council and may our demands be 4alen into consideration.
May that article of the Law be fulfilled, that article appearing to be one of
the vital points which the new Law avoids. Hay the Indian be acknowledged as
the heir to and lawful ovner of his own lands and may the ressrvatiors be
recognized as the collective property of the Hative Communities. Any omission
or lack of concern regarding this aspect of the matder will constitute an
attitude vhich will lead us to conclude that the mmgp01patlon proclaimed by the
Minister of the Interior forms potnln more or less than a hostile attitude and
ill-intentioned as regards the Hative Communities, and therefore worthy of

censure.” 57/

155. The writer quoted in parasraph 15% above in comnection with the "Imaneipation
Decree" comments further:

“"The Decree had not yet been siguned by the > President, and twvo days later,
onn the 21st of December, the Jornal do Bresil, in an editorial entitled
"The Dialogue of the Deaf" announced t

"'In a belated demonsitration of good sense, the Minister of the Inberior
has requested thot the President of the Republic ghelve the project of
the regulation of the *ateuc of the lnﬂian, vhich includes the so

greatly disvuted quesulan of "emancipaiion',

"In the case of the "Emancipation Decrves" the tensions set uwp by the
seli-contradiction in Brazilian indiginist policy reached breaking point, and
had public pressure not forced the authorities to retract the protest, a hig
step would have been talen in the direction of rapid integration of the Indian
into the national scciety. ‘The First articls of the decree males the
governments intentions clear, when it provides for the creation of = "support
committes" for the Indians, comnriqing ?ehv*ﬁentativos of' the Ministries of
Education and Culture, of hpriculture, of Sccial Welfare, of Labour, of Health
and the Sscretariat of Planning of the Pveﬁ1dcnt vhich would rromote the
designing and execution of an "Integrated Flan of action for the development of
the Tndlﬂenous Co.Aunltlnﬂ”, to permit "greater technical, economic and social

57/ Survival International Review, Vol. 4, Ho. 1, page 29 et 524,
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assistance to these communities and
inceorporating them, "“Cdﬂa71yj into
or emancivation, in owder fo assure i
their civil vighte," (erLasls mine)

he national community, throush intes
i "

sration
em conseguently the full exercige of

o}

"That the Indions themselves reject emancipation is not a2 form of racism
or dependency: it is based on the realisstion that initegration means no mors
than Jjoining the aTrea dy gwollen numbers ¢f landlecs exploited peasants and
urban slum-dwellers of Brazil, vho have alueys snjoyed, theoretically, the
"full exercise of thelr civil righte." The tendency of official policy io tuy
to enforece or speed wp integration - whiek the Geneva

B

Convention referred to caylier - is, with the lxné issue, *1@ vreatest threat
" 3

o
e survival depends o

the Brazilian Indian foces toloy, and 1 the extent fo
which he is able to vithstand it.

"To sum up this section, we look at the three main categories of ressons
for the apnarently incomprohensibie wrocsures the govermment is appliing o the
Indian commwnity, In the past, the Indian JES been referred to as an "ethnic
hoil"™ by the exepresident of FUHAL, and an "owsbacle to progress” by the
ex-minigter of the Inferior. Is it rcasonable to suppose that this tiny
handful of people vho would not £1i1l & Brazilian Fooiball Stadivm, mostly
inhabiting the mogt inacecessible oreas of Draszil, and amounting to .1 of
the country's population, could rezlly hold back the development of the other
99.9% of *he population? I it not petently absurd that this group of a mere
200,000 people, who have no arms, only the most simple and rudimentary

technology, no material wealth, no common language; virtuwelly no mcans of
inter-communication, and vho are lar"ﬂli illiterate, should pose such a threat
to a huge and growing country with nuclear power and the fastest groving city
in the world?" 52/

136, In Colombia, Act Ho. 89 of 1090 speciii that the indigenous inhabitants
"integrated into civilized society™ shall be subject to the goneral laws of the
Republic except in matiers concerning the reservatil ops, to which the special
provisions established by that Act shall apply (ert. 2).

137, With regard to the les
guestion and other legal
legisiation applicable %
be found in Act Fo. 89 of 1t
gtatus of minors in so

- ed by the Act in
g, the ozﬂ f m."o*u in the

isenous weople vhich represents ¢ xception is to
0, vhich gpecifics that ths e : accorded the

g conceined

(urt 36 of the Act). The logical conclus are legally
apable, except in the mattsr of dispos lLb a reservation;

to e entitled to do this they must conply ities ay those

appiicable to minors, In line with this, Mrticle 29 of Act Wo. 19 of 23 September 1957

1
provides that "whon an indigenous reservation nas heen ddvided up, the members of the
community owning land in the recervati ire the ordinary status of olombma

1

nationals w1ih respect Lo both person and property”, It shouwld be pointed out that
here is no apparvent Justification for the weference o "person' in thies article,
since the WLmiﬁatﬁon onn the capacity of the indigenous noreons relates zolely to their
pover to digpose of theiry vights in the rescrvation.

58/ Anna Presiand, loc., cit., np. 27 and
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128, The following statement by the Arsentine Covernment is 1 st 1ai1v of the
T AT

explicit subgroup, whose.mgmbarc have .o legel status gener

"In acccrdance vwith erticle 16 of the Matiomnal Conutltnuﬁon, which
establishes the principle of equality before the law, the indigenous inhabitar
“are cltizens who engoy the same righis and have the same obligations as the
other inhabitants of the territory of Argeniina and, among other things, are
registered Tor the purpose of the exercise of their civie rights and the
performance of military sorvice.! -

the indigenous

¢ principle that

1 ghes that no
rejudicial bo

139. The Government of Gualemgis states that the legnl status
peonWe is based on article 43 of d i
11 human beings are free ﬂnd aguel in di

L
L
one may be subjected to sexvitude or to any o

=
[
Vo
g
o]
(o]
2
)
%]
-

mi o

Yy £ 2 stal
ther condition that is

et

hig dignity and Lhc respect due to him, Discpimination on the Qvoundﬂ of race,
colour, sex, religion, birth, economic or social position or political opinion is

1
Drohibited" The Government maintains the aforesaid principle intact, hence the
indigenous population of Guatemela is not exposed to discrimination of any kind",

140, Although not expressly menticned, i+t will be noted Trom other information on some
of these countries that a nuwaber of specizl measures have beeh adopted with respect to
the indigenous people.

z to other countries dees refer
n of special measures fovouring the
1y stated that such measures have
wiionalization of the measures that
cople are able to exercise their
io thelr obligations and
ticnel zystem concerned.

141. On the other hand, the information
explicitly to the main reasons for
indigenous populations. Either it is s
been taken, or it can be deduced from *
they are intended io ensure that the in
rights more effectively and fto give o
responsibilities as citizens within the i

A
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142, Thus, for example in Indonesis, the Congtitution does not recognize any
digtincetion in legel status between citizer s, so thet any excapitions from obligations
imposed by law tend %o be on a dz facto basis in thot country. Morcover, as there is
no legal status for members of isolated grouns or commumnities of autochthonous
peoples, there ig consequently no hard-and-fast rule that may be applicablie vhen
outside authority becomes involived,

143, The Govermment of Finland states that in that country, "the legal status is the
same for all citizens, including uhe Lapps". Certain special provisions have been
made, however, the effects of which would directly or indirectly benelfit the Lapp’
population.

144, More specific reference is made in certain cases to some of the special measures
taken for the Lenefit of the indigenous people.

145, Thus, for examnze

it has been otated that citizenship rights and obligations are
largely the same for the Lapps as for nationals. This applies to all the

Fimmoscandian Countries. In Sweden, however, the Lapps also have the privilege of
exclusive reindeer herding rights; morsover, ithe practising herdsmen are in time of
peace exempt from military service, The Swedish Government has stated that "there is
a provision stating that in principle peoples of Leppish origin have an exclusive right
t0 reindeer brpeﬂln””.
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146, In 1973 the Govermmeni of the Fhilippines o
191 1935, the non-Chyistian tribes wvera g

1.

ated that in that country "hetween
and 1
sion of fthe Buwreav of Hon-Chrighiar

avs wder the
1t Congiituiion does nod

supervi
distinguish then from other citizens, alil conteing special
provigions relating to their w i secmz To obtain today.

g simply Japanese oltiss

D with the concomitant obligatlia
5 b
ta

147. In Japan the Ainu hove no
In the iate 1920s they were

0f army service. Various i a Togrammes were carried. outb y
the Japanese Government at 3 Aistory for the Aimus in Holdraido. The
consequences of these measures : said to hove boen varied and are describsd in the
appropriate parts of this siudy.

indicated above, a

is deesmed ugeiuvl to

146. In the informaiion
specific mention oi the
quote here some of the

149, On the fundemental statue attributed 4o aborigines and Torrzs Jirait Islanders
in Australia the Govermment states that the Commonwealth has developed z national
policy which clearly recosnises that A ing] : the 5 liget
as other citizens and, in addi fit iod
provisions established in theix

the disabilities now being
regarded ag temporary, but
rights, might more pronerly
developed bLreadly similar DOllC

150, Accorxding to the repliss receid genous populations do not heove o
special legal status in any of og whose Governments have provided
information. T? raa izaij Tace gpecial problems because of theirx
cultural and soc e the res®t of the population has ied the
Governments to ins t tute ox plck: gifort to compensate them to scme
extent for the problems tney confron ts made in this connection are

reproduced bhalov.
151, The Goveramsnt of aannla tzgh has stated:
"In Bangladegh, there Deinyg no discr‘ i w“i::i.on arainst any citizen on ground

of religion, race, caste, sex or place ol
legzl status for any sroun or individual wlll n0u he relevant,

ox groups have been

”However, for development purposcs, soms
3 thags groups or regions”

identified as ”bacvvﬁrf” opecial ftreatment is giver

’
[xal
[

152. In Horvay, although an pointed out by the Covormnment "no special legal status has

been established in respect of the L"nnw” wention in mp&r also of particular
provisions that have been «of specifically in order to E_J_ve the
lapps special facilities which 'hev Leed in order o enjoy sertain rights.
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15%. In a broader sense, the Government of
N ?

and Scheduled Tribes, which have been described as

population, enjoy all the righits open %o other ol

theyv have certain special privilege

legislatures. The grant of thesc a

abtaining employment or secking ele

i

g, ervices and in
dditicnzl privi : them fran
ction outside the quotas reserved fox them,
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; have been

154. In Palcistan the "uwnderprivileged caste T

2d in g schedule
P
%
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5
identified by the Covernmenits of the respect
2

of "underprivileged classeo" enjoy the same rights and duties as other cltizens, in
B! terms of equality with other persons, they

addition, and in order to bring them %o
] 6
.
[

q
are granted special representation in the higher cadres of the adminigtration. imeng
other things, iribal cendidates for public offiec enjoy favouwrable consideration in
e . .

certain districts.

155. In Costa Rica, where the indigenous people are regarded as inhabitants of the
country and Costa Hican citizens under the Congtitution, 21l the rights and
obligations of citizens have been atiributed to thenm by law and executive decrses,
and they are also entitled to benefit from any provision especially concerned with
the land which is interpreted in their favour on the grounds that they are in a
wealter position in scciety. Purthermore, they are exempt from certain obligations,
particularly with regard to land fases, without this restricting their rights as
citizens. ' '

156, TFrom the meterial made available to the Special Rapporteur, it appears that there
is no Testriction on the exercise of any right except the right to dispose freely of
the community reservations, which are inalienable and canno® be caded but only
negotiated with other indigencus persons. ILestriciions are also placed on the pight
of non-indigenous persons to lease, rent, purchase or in any other way acouire land

or farms within reservetions, Sales of land in indigenous reservabtions to -
non~-indigenous persons are declared null and void with the appropricte legal
congequences (article 6 of Executive Decree Wo. 5904-C, as amended by article 14 of
Txecutive Decree To. 6036-C), ' ‘

157. The information concerning ceriain countries contains, in varyians degrees of
clarity, the idea that the special measures adopted in connection with the indigenous
populations will be continued only so long as the social, economic and cultural
conditions of the populations concerned prevent them from enjoying the benefits to
vhich they should be entiiled under the general laws of the country, end only to the
extent that they ave deemed nscessary.

o~

158, For example, the Govermment of Heuw Zealand hag & ated that:

"The Haori population is recognized as having all the righis and
obligations of citimenship, There ave, in addition, enactments which confer
special rights and privileges on Haoris Tor the express purpose of ensuring
that their position in society is equal to that of the rest of the community.
These special provisions are reviewed continuously and those that are no longer
required are repealed ...". [

159, Somevhat more explicitly, the Govermment of Guyane has stated that the indigenous
populations have all the righte and obligations of citizens and in addition benefit
from special provisions established in their favour and congidered necessary because
of the fact that they have a relatively weal position in society, such provisions to
vemain in force as long as they continue to be in such a position. These speclal
provisions zre contained in the Amerindian Ordinance, Chapier 58,
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160. Accoxding to an official siastement of policy which spells this out to a much
clearer degres, in Ualﬂv"a the Orﬁnf 1 v 1zed 2g havi 5 all

rigihts and c¢bligations of citizens :
provisions established in their fav Y nsidered act
that they have a relatively weak positi i e such provision to remain in
force as long as they coniinue to be in such a position, The following ere among
the basic principles adopted in this respect transmitted by the Govermment:

"(a) The avorigines, bhoing one of the ethnic minorities of the Federation
must be allowed to Benefit on an qaul footing from the rights and opportvwnities
which the law grantz to the other section of community. In so far as their
social, economic and cultural conditions prevent them from enjoying the benefits
of the laws of the couniyy, special measuves should be adopted for the proteciion
of the institutions, customs, mode of 1:;€, persons, oro operty and labour of the

.l“ .‘}

aborigine peoples, Howvever, such mes iould notv be used as -
L
L

RS
means of creating or p“010n ing a state of seg:egaulon and should be continued
only so long as Tor special protection and only to the extent that

protection is necessary,

"(b) In order to assi
the full development of +

introduced so that they can receivs

which they have traditionally showmn

should be provided only so long as th
communities conecerned requires them. . T
integration they should be replaced e Facilitvies provided for other
citizens

the aborigines with oppeoriunities for
a ng facilities should be

v for occupations for

h snec1a1 Tacilitizg

ment of the







