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Introduction
Indigenous peoples are significantly concerned about the rapid pace at which the Convention on Biological Diversity’s proposed international regime on Access and Benefit Sharing (ABS) is developing, particularly in light of the failure of the parties, to date, to recognize both the procedural and substantive rights of Indigenous peoples, including our rights to both the genetic resources originating in our lands and territories and to our associated Indigenous knowledge.

The Ad Hoc Open-ended Working Group on Access and Benefit Sharing (WGABS) has proceeded at an accelerated pace to elaborate and negotiate an international regime on ABS, while the ongoing work of the Ad Hoc Open-Ended Intersessional Working Group on Article 8(j) and Related Provisions (WG8j) to develop of elements of a sui generis system for the protection of traditional knowledge, innovations and practices has lagged far behind.  

Although the full and effective participation of Indigenous peoples in all ABS discussion is essential to the implementation of the CBD, the parties have not adequately facilitated this necessary participation.  Nevertheless, several Indigenous peoples’ representatives and organizations, including the International Indigenous Forum on Biodiversity,
 operating and advocating from a framework of self-determination, have actively engaged in a positive manner to enhance the implementation of the CBD.

After a brief background on the origins of the proposed international regime, this paper examines both the procedural and substantive rights of Indigenous peoples in relation to the proposed international regime on ABS.  This paper concludes with specific recommendations for the UNPFII, CBD and Indigenous peoples.

I.
BACKGROUND ON THE PROPOSED INTERNATIONAL REGIME ON ABS

In 2004, the CBD Seventh Conference of the Parties (COP7) decided that the Working Group on Access and Benefit-Sharing (WGABS) would “elaborate and negotiate an international regime on access to genetic resources and benefit sharing with the aim of adopting an instrument/instruments to effectively implement the provisions of Article 15 and Article 8(j).”  The WGABS met twice before COP8 to elaborate the proposed regime within the terms of reference relevant to the nature, scope, and potential elements of the proposed international regime.

In February 2005, the WGABS-3 met in Bangkok, Thailand and compiled views and proposals from the different country blocks reflected as various options on the nature, scope, potential objectives and elements of the proposed regime.
  WGABS-3 also created a matrix, which is a partial analysis of gaps in the CBD and existing international law relevant to ABS.
 

The WGABS-4, held in February 2006 in Granada, Spain, began with the African Group’s request to begin discussions from their proposed text drafted as a protocol on ABS, which was submitted as an information document for the meeting.  Developed countries opposed that proposal, however, and the Working Group consolidated the options previously developed in Bangkok and produced a bracketed text for COP8, which reflects the disparate views on the regime from both developing and developed countries’ perspectives on each of the component parts of the proposed regime (nature, scope, objectives and elements).
  This text is discussed later in this paper in Section II, B.

At COP8, held in Curitiba, Brazil, GRULAC (Group of Countries of Latin America & the Caribbean), G-77 and China
 and the African Group wanted to complete negotiations for a new binding instrument on ABS.  The industrialized/developed countries (EU and JUSCANZ, which includes Japan, USA, Canada, Australia, New Zealand) prefer a regime that would recognize the primacy of WTO-TRIPs and WIPO treaties and merely fills gaps in existing laws.  As a result of the political impasse between the developing and developed countries, COP8 decided to reconvene the WGABS twice in the next two-year inter-sessional period before COP9 and instructed the Working Group to continue to elaborate and negotiate the international regime and to complete its work at the earliest possible time before COP10, which is forecasted to take place in 2010.
  Parties also designated 2 permanent Co-chairs Tim Hodges from Canada and Fernando Casas from Columbia to co-chair the future WGABS.  

Recognizing that an international certificate of origin/source/legal provenance could be a major element of an international regime on ABS, COP8 decided to “establish a group of technical experts to explore and elaborate possible options . . . for the form, intent and functioning of an internationally recognized certificate of origin/source/legal provenance and analyze its practicality, feasibility, costs and benefits, with a view to achieving the objectives of Articles 15 and 8(j).”
  The group of experts will be regionally balanced and composed of 25 experts nominated by Parties and 7 observers from, inter alia, indigenous and local communities, industry, research institutions/academia, botanical gardens, other ex-situ collection holders and representatives from relevant international organizations and agreements.  Given the mandated composition of the experts, there is only one Indigenous person officially invited by the CBD to participate as an observer.  (For more information on the COP mandated terms of reference of the group of experts, see Appendix A).  

The WGABS will continue its work using the annex developed at its fourth meeting on the nature, scope, objectives and elements, the outcomes of the group of technical experts on the certificate of origin/source/legal provenance, gap analysis and the matrix, and other inputs submitted by Parties.  COP8 also invited Parties to submit information on the legal status of genetic resources in their national law, including their property law where applicable, and requested the Executive Secretary to submit a report to the WGABS-5, which is now planned for September 2007 in Montreal, Canada.
II. 
rights of Indigenous peoples in CBD processes for the elaboration of the proposed international regime on ABS

At COP7, the IIFB advocated and lobbied for a clear decision that any future international regime on ABS shall recognize and respect the rights of Indigenous peoples and local communities.  Although nearly all parties supported such language, Canada and Australia blocked consensus within the contact group and, therefore, COP7 Decision VII/19 D, preambular paragraph 18, recalls that, “the international regime should recognize and shall respect the rights of indigenous and local communities.”  (emphasis added).  Based on this nonmandatory language (because of the use of the optional “should” rather than an obligatory “shall”), parties continue to elaborate and negotiate the proposed international regime without committing to firm recognition of the rights of Indigenous peoples in relation to the proposed regime.  This section will analyze why, pursuant to international law, parties do have an affirmative obligation to protect Indigenous peoples’ procedural and substantive rights in relation to any proposed regime.  The first subsection section will demonstrate why Indigenous peoples must be guaranteed full and effective participation in all processes of the CBD where the proposed regime is elaborated and discussed.  The second subsection will discuss why parties must recognize and protect Indigenous peoples’ rights to the genetic resources originating in the lands and waters traditionally used and occupied by Indigenous peoples and associated Indigenous knowledge. 

A. Procedural rights of Indigenous peoples that the CBD must 

protect in any future international regime on ABS

Indigenous peoples continue to call for strong, tangible participatory mechanisms to facilitate their full and effective participation in the CBD’s elaboration and negotiation of a proposed international regime on ABS.  Indigenous peoples’ rights to participate in this multi-lateral state process are supported by international human rights law.  For example,

the 1997 General Recommendation issued by the Committee on the Elimination of Racial Discrimination, responsible for the CERD Convention, called upon states-parties to, “ensure that members of indigenous peoples have equal rights in respect of effective participation in public life, and that no decisions directly relating to their rights and interests are taken without their informed consent.”  

Similarly, the Human Rights Commission found that respect for Article 27 of the International Covenant on Civil and Political Rights includes, “measures to ensure the effective participation of members of minority communities in decisions which affect them.”

Positively, a few COP7 decisions recognized that the CBD’s work in relation to the international regime should support the participation of Indigenous peoples.  For example:

(1) Decision VII/19 D, paragraph 1 mandated that, “the Ad Hoc Open-ended Working Group on Access and Benefit Sharing with the collaboration of the Ad Hoc Open-ended Inter-sessional Working Group on Article 8(j) and Related Provisions, ensure the participation of indigenous and local communities . . . to elaborate an international regime on access and benefit sharing with the aim of adopting an instrument/instruments to effectively implement the provisions in Article 15 and Article 8(j) of the Convention and its three objectives.”  (emphasis added)

(2) Decision VII/16 H, paragraph 5 promoted appropriate mechanisms for better cooperation between the Ad Hoc Open-ended Working Group on Access and Benefit-Sharing and the Ad Hoc Open-ended Inter-sessional Working Group on Article 8(j) and Related Provisions of the Convention in order to ensure the participation and involvement of indigenous and local communities in the Ad Hoc Open-ended Working Group on Access and Benefit Sharing.

(3) Decision VII/19 D, preambular paragraph 6, “encourages Parties and Governments to provide the ways and means to allow for sufficient preparation and to facilitate effective participation of indigenous and local communities in the process of the negotiation and elaboration of an international regime.”

Unfortunately, the aforementioned COP7 mandate (#1 above) was not actualized in WGABS3 and WGABS4, therefore, Indigenous peoples participating at COP8 renewed our call for the CBD to develop tangible participatory mechanisms to ensure the full and effective participation of indigenous peoples in the elaboration and negotiation of an international regime on ABS.

At COP8, during opening statements on ABS, the European Union (EU) raised the need to discuss effective participation for Indigenous peoples’ on ABS issues and reminded Parties of their proposal at the Working Group on ABS-4 in Granada, which provided for tangible means of participation for Indigenous peoples.
  Several countries expressed support for more fully involving the participation of Indigenous peoples in the ABS discussions, including Ecuador, Norway, Philippines, India, Cameroon, Uruguay, Canada, Bolivia, Columbia, Nigeria, Nepal, Argentina and Zambia.  Argentina accurately noted that the CBD itself only supported 10 Indigenous people to participate at COP8 and that number was “not sufficient.”

Following from recommendations from the Working Group on Article 8(j) that were lobbied for by the IIFB in Granada in February 2006, the COP8 adopted a decision relating to the COP7 mandate for the WG8j and WGABS to collaborate in the elaboration and negotiation of the international regime, which states:


“Recalling its decision VII/19 D, 

1.  Requests the collaboration and contribution of the Ad Hoc Open-ended Intersessional Working Group on Article 8(j) and Related Provisions to the fulfillment of the mandate of the Ad Hoc Open-ended Working Group on Access and Benefit-sharing by providing views on the elaboration and negotiation of an international regime on access and benefit-sharing relevant to the traditional knowledge, innovations and practices associated with genetic resources and to the fair and equitable sharing of benefits arising from their utilization and requests the Executive Secretary to compile these views and make them available to the Ad Hoc Open-ended Working Group on Access and Benefit-sharing before its sixth meeting.
 (emphasis added)

Indigenous peoples see this opportunity as a procedural vehicle through which we can advocate for our rights with regards to ABS via the discussions on the protection of traditional knowledge.  However, unfriendly parties, often focus on the limitation within the text of Article 8(j) itself that it is “subject to national legislation.”  Most states tend to argue that any rights that Indigenous peoples have in regards to the protection of their Indigenous knowledge is subject to, and therefore, limited by the domestic law of the nation-state.  

Furthermore, unfriendly parties usually also argue that the WG8j’s purview is limited to traditional knowledge, therefore, it could only make suggestions to WGABS on those aspects of the future regime that would be directly related to traditional knowledge.  Indigenous peoples, however, continue to reiterate that Indigenous knowledge cannot be separated from the associated genetic resources.  Furthermore, our rights are not limited to our Indigenous knowledge.  Rather our rights include rights over genetic resources, both those that are associated with our Indigenous knowledge, and more broadly to all genetic resources that originate in our territories, lands and waters whether or not associated directly with Indigenous knowledge.  These issues are discussed in the next section. 

B. Minimum substantive rights of Indigenous peoples that the CBD must protect in any future international regime on ABS

As mentioned earlier in the background section, WGABS-4 prepared a significantly bracketed text, which reflects the current state of substantive elaboration and negotiation of the proposed regime (UNEP/CBD/WG-ABS/4/L.2).  Accordingly, the nature, scope, objectives and elements of the proposed international regime are not clearly defined and remain in bracketed text, indicating that the entire content of the regime is still up for negotiation.  Nevertheless, it is informative to analyze the development of this text thus far with an eye to how Indigenous peoples’ substantive rights may be impacted and discuss what minimum standards must be protected. 

1. Nature of the Proposed Regime

It is unclear, to date, whether any future regime will be binding or non-binding.  Of course, developing countries are strongly pushing for a binding regime, while, in the main, developed countries are resisting commitment to any binding regime.  Indigenous peoples’ nations and organizations have reserved commitment to support a binding regime because it is premature given the unclear status of recognition and protection of our rights within the proposed regime (see Appendix A - EXCERPTS FROM THE IIFBCOP8 REPORT ON ABS (2006), Report on Access and Benefit Sharing at COP8).

Similarly, it is undecided whether the future regime will be one instrument (i.e, a protocol to the Convention or a new treaty) or a series of related existing and new instruments and processes that are bound together (i.e, linking relevant WIPO, FAO, WTO-TRIPs and CBD treaties).  Again, developing countries want to see a single instrument, similar to what has been developed through the Cartagena Protocol to the CBD to address living modified organisms.  Meanwhile developed countries primarily want to draw on the existing regimes and fill the gaps in existing law and processes where they see it is necessary.  Again, Indigenous peoples have not indicated a preference either way. (see Appendix A - EXCERPTS FROM THE IIFBCOP8 REPORT ON ABS (2006), Report on Access and Benefit Sharing at COP8).

2. Scope of the proposed regime & scope of Indigenous peoples’ rights that need to be recognized and protected

The possible scope of the international regime includes (reflecting the bracketed text from WGABS-4 when the content was last negotiated):

(1) Access to genetic resources [and derivatives and products]

(2) [Recognition and protection of] traditional knowledge associated with genetic resources [derivatives and products]

(3) Fair and equitable benefit-sharing

Therefore, it is necessary, that any regime protect Indigenous peoples’ rights when genetic resources that have originated in their traditional territories, lands and waters are sought for access.  There would be two subcategories of such genetic resources, namely,  those that remain within Indigenous territories, lands and waters, which would all primarily be in situ resources, but they could be ex situ if the Indigenous peoples themselves are managing an ex situ collection (i.e, their own botanical garden or research institution).

It would also be necessary to recognize and protect Indigenous peoples’ rights to their traditional knowledge.  It is apparent that Indigenous knowledge is a subcategory of traditional knowledge.
  Any future regime must specially protect the unique nature of Indigenous knowledge.  Therefore, because Indigenous knowledge does not exist without Indigenous peoples to nurture, develop and traditionally transmit that knowledge, Indigenous peoples’ rights to protect their own knowledge must be recognized.  

Regarding fair and equitable benefit sharing, without recognition of Indigenous peoples’ rights to control access to both their genetic resources and Indigenous knowledge, it is largely premature to discuss benefit sharing.  But it is clear that no benefit sharing process will be fair and equitable until Indigenous peoples’ rights in their genetic resources and associated Indigenous knowledge are secured.  

3. Potential elements

Among more than 20 possible elements that COP7 set out in the annex to decision VII/19D for the WGABS to consider in its elaboration and negotiation of an international regime on ABS, at least five elements are particularly closely related to the rights of Indigenous peoples, including:

(x)
Measures to ensure compliance with prior informed consent of indigenous and local communities holding traditional knowledge associated with genetic resources, in accordance with Article 8(j).  

(xiv)
Disclosure of origin/source/legal provenance of genetic resources and associated traditional knowledge in applications for intellectual property rights. 

(xv)
Recognition and protection of the rights of indigenous and local communities over their traditional knowledge associated to genetic resources subject to the national legislation of the countries where these communities are located. 

(xvi)
Customary law and traditional cultural practices of indigenous and local communities. 

(xviii)
Code of ethics/code of conduct/models of prior informed consent or other instruments in order to ensure fair and equitable sharing of benefits with indigenous and local communities.
In our experience, parties are willing to discuss elements that may recognize and protect Indigenous peoples’ rights to their Indigenous knowledge, but there has been no willingness to date, to elaborate elements that would address Indigenous peoples’ rights when their genetic resources are sought for access.  The following section will address this significant conern:

a.  Elements related to access to genetic resources 

Paragraph 1 of the access elements section of the document states that, “[States have sovereign rights over their own genetic resources and the authority to determine access rest with national Governments and is subject to national legislation.]  The states see this as a fundamental starting place for the proposed regime, while Indigenous peoples demand clarification of the interpretation of sovereign rights of the states over genetic resources that originated in Indigenous peoples territories, lands and waters.  At COP8, Indigenous peoples opening statement explained, 

With regards to sovereignty over genetic resources, we continue to be concerned that states are misinterpreting their rights over natural resources.  State sovereignty does not amount to absolute political or legal freedom.  Sovereignty of states is limited by the Charter of the United Nations and by international human rights law and standards.  Within the national and international context, state sovereignty and ownership over resources is not exclusive because Indigenous peoples retain rights to our territories and the lands and waters that we have traditionally used and occupied. (emphasis added)
Indigenous peoples actually find support for this statement within the text of the CBD itself.  A key principle of international law articulated in Article 3 of the CBD states that, “States have, in accordance with the Charter of the United Nations and the principles of international law, the sovereign right to exploit their own resources pursuant to their own environmental policies . . . .”  Therefore, it is necessary to examine the UN Charter and relevant principles of international law that legitimately limit state sovereignty over natural resources, including genetic resources.  Although legitimate state sovereignty must be respected, such sovereignty should not be asserted to an extent that derogates the legitimate rights of Indigenous peoples over their natural resources.

The 2004 human rights Special Rapporteur Final Report on Indigenous Peoples Permanent Sovereignty Over Natural Resources has accurately found that:

1. One principle  is clear:  all State authority over resources, even resources the State clearly owns, must be  exercised in a manner consistent with the human rights of indigenous peoples.  (para 49)

2. Even lawful State authority must be exercised in a manner that protects and respects human rights, is a general and widely understood principle in the field of human rights.  Its application in regard to indigenous peoples’ rights to natural resources suggests that States’ legal authority over lands and resources of indigenous peoples may be sharply limited where these lands and resources are critical to the human rights of the indigenous peoples.  (para. 50)

The Report reviews the development of permanent sovereignty over natural resources for peoples and states and makes the following important findings: 

39.  To recapitulate, the developments during the past two decades in international law and  human rights norms in particular demonstrate that there now exists a developed legal principle  that indigenous peoples have a collective right to the lands and territories they traditionally use  and occupy and that this right includes the right to use, own, manage and control the natural  resources found within their lands and territories. . . . (emphasis added).

40.  Indigenous peoples’ permanent sovereignty over natural resources might properly be  described as a collective right by virtue of which the State is obligated to respect, protect, and  promote the governmental and property interests of indigenous peoples (as collectivities) in their  natural resources.    (emphasis added).

41.  What are these interests?  In general, these are ownership interests, including all the  normal incidents of ownership.  The interests involved may vary depending on the particular  circumstances, but in general these would be the interests normally associated with ownership:   the right to use or conserve the resources, the right to manage and to control access to the  resources, the right to freely dispose of or sell the resources, and related interests. . . .

42. What are indigenous peoples’ natural resources?  In general these are the natural resources belonging to indigenous peoples in the sense that an indigenous people has historically held or enjoyed the incidents of ownership, that is, use, possession, control, right of disposition, and so forth.  These resources can include air, coastal seas, and sea ice as well as timber, minerals, oil and gas, genetic resources, and all other material resources pertaining to indigenous lands and territories. . . . (emphasis added).

Other key excerpts from the report that are particularly relevant to the CBD’s ABS agenda are presented in Appendix B to this paper.

b. Elements related to [Recognition and protection] of traditional knowledge associated with genetic resources

The chapeau of this section states that, “[t]he elements of the international regime should be developed and implemented in accordance with Article 8(j) of the Convention on Biological Diversity.”  Any element should not just be consistent with Article 8(j), but also states’ human rights obligations under international law.  Although the text of Article 8(j) only speaks of traditional knowledge, Indigenous peoples’ rights in the context of conservation and sustainable use of biodiversity are certainly not limited to traditional knowledge.  Any international regime on ABS, must recognize and protect Indigenous peoples’ rights to their lands, territories and resources.  Accordingly, the COP must include in any international regime on ABS elements that would require states to adopt and implement measures to protect the rights of Indigenous peoples to the genetic resources originating in Indigenous peoples’ territories, lands and waters.

Appropriate mechanisms must be based on the following existing international human rights instruments, which are listed in COP decision VII/19 D, annex (d) (xxiii) to be considered by the WGABS.  Unfortunately, the Working Group has not adequately addressed how the proposed international regime will remain consistent with these established human rights laws:

(a) Universal Declaration of Human Rights

Article 7

All are equal before the law and are entitled without discrimination to equal protection of the law.  All are entitled to equal protection against any discrimination in violation of this Declaration and against any incitement to such discrimination.

Article 17

1. Everyone has the right to own property alone as well as in association with others.

2. No one shall be arbitrarily deprived of his property.

(b) International Covenant on Civil and Political Rights

International Covenant on Economic, Social and Cultural Rights

Article 1

1.  All peoples have the right of self-determination.  By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural  development.  

2.  All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic cooperation, based upon the principle of mutual benefit, and international law.  In no case may a people be deprived of its own means of subsistence.


3.  The States parties to the present Covenant, including those having responsibility for the administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right of self-determination, and shall respect that right, in conformity with the provisions of the Charter of the United Nations.

There are also many other relevant aspects of international law contained in the Addendum to Indigenous Peoples’ Permanent Sovereignty Over Natural Resources, Final Report of the Special Rapporteur, Erica-Irene A. Daes, as contained in document E/CN.4/Sub.2/2004/30/Add.1, which should be considered in the further elaboration and negotiation of the proposed international regime on ABS. 

Furthermore, paragraph (b) of WGABS-4 document on the proposed international regime states:

[Subject to its national legislation,] Parties [should] [recognize and protect the rights] [respect, preserve and maintain knowledge, innovations and practices] of indigenous and local communities and [ensure] [encourage] the equitable sharing of benefits arising from the utilisation of such knowledge, innovations and practices [regarding benefit sharing derived from their traditional knowledge associated with genetic resources, [derivatives and products,] subject to the national legislation of the countries where these communities are located [and to applicable international law];

This provision could be read to inappropriately subject the rights of Indigenous peoples to national legislation.  As explained above, the report by Special Rapporteur Daes notes, “all State authority over resources, even resources the State clearly owns, must be  exercised in a manner consistent with the human rights of indigenous peoples.” (emphasis added).
c. Fair and equitable benefit-sharing

Paragraph 3 of this section on benefit sharing states:

The conditions for the sharing of the benefits arising out of the use of traditional knowledge, innovations and practices and associated [with] genetic resources [derivatives and products] [will] [may] be stipulated in mutually agreed terms [between the users and the competent national authority of the provider country with active involvement of concerned indigenous and local communities] [between the indigenous or local communities and the users, and where appropriate with the involvement of the provider country].

In relationship to benefit sharing for Indigenous peoples, “mutually agreed terms” can only be arrived at subject to the free prior informed consent of the indigenous peoples concerned.  The UNPFII’s work on this issue as captured in the report on the FPIC Workshop should be used to communicate to the CBD about Indigenous peoples’ rights to FPIC.  

Furthermore, any benefit sharing arrangement must address benefits for Indigenous peoples derived from utilization of their traditional knowledge and genetic resources originating from Indigenous peoples’ land, waters and territories.  It is a basic human right that:

All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic cooperation, based upon the principle of mutual benefit, and international law.  In no case may a people be deprived of its own means of subsistence.

III.
Concerns with Benefit Sharing:  Keeping Our Eyes Open

For Indigenous peoples, who are often the most marginalized and economically poor peoples of the world, the promises of benefit sharing agreements may be alluring.  By virtue of their right of self-determination, it is of course, the prerogative of Indigenous peoples to make their own decisions about benefit sharing agreements.  Inevitably, some will decide to enter into such arrangements.  Those who make such decisions, whether or not they recognize it, will be accepting western legal frameworks and concepts that do not respect Indigenous laws and customs, and which, in essence, may compromise their right of self-determination.  In this next section, we discuss some of these conflicts and the potential difficulties that may arise in the context of such deal-making.


A.  Patents

Before entering into a benefit sharing agreement, Indigenous peoples must understand that by entering such an agreement, they are submitting to a legal jurisdiction entirely foreign to their own systems of management and protection of natural resources and knowledge.  Primarily, the difference involves patents.  Those who agree to benefit sharing must accept that patent laws will govern the ownership of the products derived from their genetic resources.  A patent is a necessary step in securing commercial control over a product derived from a genetic resource.

Patents are a Western intellectual property right originally meant to apply to inventions.  The basic tenets of patents are quite foreign to Indigenous concepts.  A patent covers a novel invention, not age-old traditions; a patent is issued to an individual, not to a collective peoples; and a patent lasts for a determinate amount of time (often 20 years), after which the information in the patent becomes part of the public domain – free and open for all the world to use without penalty.

Genetic researchers and the pharmaceutical, agricultural, and chemical corporations, and academic institutions for which they work claim that "engineered organisms or molecules are separated from nature through the concepts of 'isolation' and 'purification.' " Thus, in response to numerous comments asserting that genes were nonpatentable products of nature, the United States Patent and Trademark Office asserted that "the inventor's discovery of a gene can be the basis for a patent of the genetic composition isolated from its natural state and processed through purifying steps that separate the gene from other molecules naturally associated with it." 

Many Indigenous peoples have strongly advocated against the patenting of life.  For example, in 1999, Indigenous peoples steadfastly opposed the World Trade Organization (WTO) Trade-Related Aspects of Intellectual Property Agreement (TRIPs) in a statement entitled, "No to Patenting of Life."  The statement, in part, proclaimed, "Nobody can own what exists in nature, except nature, itself.  Humankind is part of Mother Nature.  We have created nothing and so we can in no way claim to be owners of what does not belong to us." 

Further, the report of the “Workshop on Biodiversity, Traditional Knowledge and Rights of Indigenous Peoples, " in summarizing the conclusions of the Indigenous rights experts at the workshop, noted that, “Patenting and commodification of life is against our fundamental values and beliefs regarding the sacredness of life and life processes and the reciprocal relationship which we maintain with all creation.” 

Those words remembered, it becomes important for Indigenous peoples to evaluate whether the patenting of life, which will necessarily occur in a benefit sharing arrangement concerning genetic resources, is consistent with their fundamental Indigenous cultural values, principles, and laws.

IV. RECOMMENDATIONS

Based on the above analysis, we recommend the following concrete steps and activities to the UNPFII, CBD and Indigenous peoples respectively.  However, the one objective that all players must be committed to is for COP9 to adopt specific text that “Parties shall recognize and respect the rights of Indigenous peoples.”  This must be the primary objective of the CBD, UNPFII and Indigenous peoples.  
A. Recommendations to the UNPFII

The UNPFII, as a high-level advisory body to the ECO-SOC and all UN member states on human rights, social and economic development, environment, culture and education related to indigenous peoples, is uniquely positioned to provide expert advice to the CBD and member states in relation to the rights of Indigenous peoples.  Accordingly, we recommend the following for the UNPFII:

1.  At its 2007 session, the UNPFII should renew its 2004 recommendation to the CBD that “the ad hoc open-ended working group on article 8(j) advance its mandate to develop mechanisms for the effective and sui generis systems of protection based on customary laws of indigenous peoples, especially in the light of the decision of the Conference of the Parties to the Convention to increase the pace in the elaboration and implementation of a proposed international regime on access and benefit-sharing” (E/2004/43-E/C.19/2004/23, para. 77);

2. The UNPFII should communicate to the CBD regarding the findings of the UNPFII Workshop on “Methodologies regarding free prior and informed consent and indigenous peoples.”  In particular, the UNPFII should reiterate the Workshop consensus that “FPIC is applicable to access, use and development of genetic resources of Indigenous peoples.”

3. Increase the UNPFII’s role in the processes of elaboration and negotiation of the international regime by offering expertise to the CBD and member states in relation to Indigenous peoples’ rights that may be impacted by the proposed international regime on ABS.

B. Recommendations to the CBD

The CBD has a long way to go to fully recognize and protect both the procedural and substantive rights of Indigenous peoples.  It is, therefore, necessary for COP9 to take significant step towards the recognition of Indigenous peoples rights within any future regime.  Of course this means that the WGABS would need to discuss these issues and make similar recommendations for COP9’s adoption.

1. COP9 should mandate the WGABS to implement positive measures to support the full and effective participation of indigenous peoples in all facets of the CBD, including:

a. Encourage chairpersons to provide timely and appropriate participation in debates by Indigenous peoples’ representatives;

b. Invite indigenous peoples as participants of informal groups and contact groups;

c. Request the Secretariat to facilitate participation through the availability of a meeting room, documentation, as well as computer and photocopying facilities, subject to the availability of funds; and

d. Encourage host-countries of meetings, working groups, workshops, and other relevant international convenings to actively facilitate the full and effective participation of indigenous peoples, including expediting necessary visas for their representatives.

2.  The Executive Secretary should consult with appropriate UN human rights bodies and experts to provide accurate information and analysis about the rights of Indigenous peoples over our natural resources, including as it relates to access to genetic resources originating in Indigenous peoples lands and territories traditional used and occupied.  In a similar manner of collaboration as the CBD seeks expert advice from WIPO on intellectual property issues, the CBD should seek expert advice from, inter alia, the Sub-Commission on the Promotion and Protection of Human Rights, the Committee on the Elimination of Racial Discrimination, the United Nations Permanent Forum on Indigenous Issues, the Working Group on Indigenous Populations, and appropriate human rights special rapporteurs.
 

3.   COP9 should mandate the WGABS to consider existing human rights reports related to the rights of indigenous peoples for the purpose of developing elements for the proposed international regime on access and benefit sharing that recognize and protect the rights of indigenous peoples consistent with international human rights law, including inter alia,

· Indigenous Peoples’ Permanent Sovereignty Over Natural Resources, Final Report of the Special Rapporteur, Erica-Irene A. Daes, E/CN.4/Sub.2/2004/30, July 13, 2004;

· Study on treaties, agreements and other constructive arrangements  between States and indigenous populations, Final report by Miguel Alfonso Martínez, Special Rapporteur, E/CN.4/Sub.2/1999/20, 22 June 1999;

· Protection of the heritage of indigenous people, Final report of the Special Rapporteur, Mrs. Erica-Irene Daes, in conformity with Subcommission resolution 1993/44 and decision 1994/105 of the Commission on Human Rights, E/CN.4/Sub.2/1995/26, 21 June 1995;
· Indigenous peoples and their relationship to land, Final working paper prepared by the Special Rapporteur, Mrs. Erica-Irene A. Daes, E/CN.4/Sub.2/2000/25, 30 June 2000.                    

4. COP9 should recognize Indigenous knowledge as a sub-class of traditional knowledge, which requires special protection and recognizes the right of Indigenous peoples to control access to such knowledge and enforces their right of free prior informed consent for the use of such knowledge.  

C. Recommendations for Indigenous Peoples

There is much work ahead for Indigenous peoples to increase their participation in the CBD’s processes in the elaboration and negotiation of an international regime on ABS.  It is incumbent upon us to assert our right of self-determination to participate in this process and advocate for the full breadth of our rights with in a self-determination framework.

1. Based on the invitation in paragraph 3 of UNEP/CBD/COP/8/L.34, indigenous and local communities should provide information regarding the inputs on an analysis of existing legal and other instruments at national, regional and international levels relating to access and benefit-sharing to the Secretariat of the Convention four months prior to the fifth meeting of the Working Group on Access and Benefit-sharing.”  WGABS-5 is tentatively scheduled for October 2006 in Thailand, therefore submissions should be made very soon;  

2. Based on the invitation in Section A, paragraph 8 of UNEP/CBD/COP/8/L.34, indigenous and local communities should submit to the Secretariat further information relevant to the gap analysis initiated from WGABS-3;

3. Based on the invitation in Section C, paragraph 5 of UNEP/CBD/COP/8/L.34, indigenous and local communities should undertake research and submit views on the possible options for the form, intent and functioning of an international certificate of origin/source/legal provenance and on its practicality, feasibility, costs and benefits, with a view to achieving the objectives of Article 15 and 8(j), including consideration of certificate models as an input for the work of the Expert Group;

4. The IIFB should coordinate with Indigenous Peoples and relevant organizations to organize and host preparatory meetings prior to WGABS-5, WGABS-6, and WG8j-5 which will provide capacity building on and facilitate discussion amongst Indigenous Peoples on key issues related to the elaboration and negotiation of the proposed international regime on ABS.  The IIFB should seek financial support for such preparatory meetings based on Section C, paragraph 4 of UNEP/CBD/COP/8/L.22, which invites Parties, Governments and donor organizations to “contribute to provide the ways and means to facilitate sufficient preparation and participation of representatives of indigenous and local communities” in the WG8j and WGABS.

5. Based on the invitation in Section C, paragraph 2 of UNEP/CBD/COP/8/L.22, indigenous and local communities should submit to their governments and the Secretariat comments, including case-studies, on their experience with effective measures for the protection of traditional knowledge, innovations and practices associated with genetic resources.
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Report on Access and Benefit Sharing at COP8

Submitted by:  Le`a Malia Kanehe and Estebancio Castro Diaz

International Indigenous Forum on Biodiversity COP8 ABS Committee Co-Chairs

From March 20-31, 2006, the Convention on Biological Diversity convened its Eighth Meeting of the Conference of the Parties (COP8) in Curitiba, Brasil. Access and Benefit-Sharing (ABS) was addressed under agenda item 17 and the work related to the elaboration and negotiations related to a proposed international regime on ABS was carried out in Working Group II under the chairmanship of Mr. Sem Shingenko from Namibia.

During opening statements on ABS, the European Union (EU) raised the need to discuss effective participation for Indigenous peoples’ on ABS issues and reminded Parties of the EU proposal at the Working Group on ABS-4 in Granada, which was reflected in the report of that meeting.  Several countries expressed support for more fully involving the participation of Indigenous peoples in the ABS discussions, including Ecuador, Norway, Philippines, India, Cameroon, Uruguay, Canada, Bolivia, Columbia, Nigeria, Nepal, Argentina and Zambia.  Argentina accurately noted that the CBD itself only supported 10 Indigenous people to participate at COP8 and that number was “not sufficient.”

The following are key excerpts from the International Indigenous Forum on Biodiversity (IIFB) opening statement on ABS delivered on March 21st :  

The IIFB must continue to reiterate that our rights must be recognized consistent with both international human rights law and Indigenous peoples’ own customs and laws.  The document on the proposed international regime fails to include many of our most critical concerns over the last years.  In large part, this is a result of the Parties failure to ensure our full and effective participation throughout the discussions.  The COP must adopt and implement mechanisms to ensure full and effective participation of Indigenous Peoples.  Our rights are inherent and inalienable and, therefore, are not negotiable.

We have several significant concerns about the nature, scope, objectives and elements relating to the proposed international regime.  Without recognizing and protecting the rights of indigenous peoples and local communities, there can be no respect, preservation or maintenance of traditional knowledge.  This understanding is a major gap in the Parties’ analysis.

With regards to sovereignty over genetic resources, we continue to be concerned that states are misinterpreting their rights over natural resources.  State sovereignty does not amount to absolute political or legal freedom.  Sovereignty of states is limited by the Charter of the United Nations and by international human rights law and standards.  Within the national and international context, state sovereignty and ownership over resources is not exclusive because Indigenous peoples retain rights to our territories and the lands and waters that we have traditionally used and occupied.

. . . 
We continue to see that this international regime seeks to separate our traditional knowledge from our genetic resources.  Our knowledge is inextricable from our resources.  Therefore, our rights to our genetic resources must be recognized and protected.  In order to protect our rights Parties and Governments must affirmatively recognize Indigenous peoples’ own systems of protection entrenched within our Indigenous traditions and laws.  

How do you recognize and protect traditional knowledge without recognizing and protecting Indigenous Peoples’ rights?  We realize that Parties are willing to concede that Indigenous peoples and local communities have rights to benefit-sharing arising from the commercial utilization of our own traditional knowledge.  But there is nothing to recognize the full breadth of our rights to our traditional knowledge and territories and lands and waters traditionally used and occupied by Indigenous peoples.  

There is an inherent conflict when our rights are subjected to national legislation, especially where the broad majority of states do not have any national legislation to recognize and protect our rights.  Even where there is national legislation, there remains little to no implementation or enforcement of our rights.  
Given the numerous brackets in the Annex related to the recognition and protection of our rights, it is clear that Parties have not listened and agreed with our statements over the past years that any regime must recognize the rights of Indigenous peoples, consistent with international human rights law and Indigenous peoples’ own traditions and laws.  As a result of our significant concerns regarding the progress of the elaboration and negotiation of the international regime, we support the draft decision to reconvene the Working Group on ABS provided that the Working Group operates in a manner consistent with United Nations Charter and hence explicitly recognize the human rights of Indigenous Peoples rights’ to our lands, territories and natural resources. COP 8 must mandate to the Working Group to implement mechanisms for the full and effective participation of Indigenous Peoples and local communities.

We reiterate the importance of our full and effective participation in all discussions on ABS.  There is no doubt that the international regime seeks to facilitate access to the lands and territories and traditional knowledge of Indigenous peoples.   For this reason, we need measures that will guarantee the full and effective participation of Indigenous peoples. 

In this regard, the IIFB’s “Bangkok Proposal” put forward several tangible proposals for participatory mechanisms to increase the full and effective participation of Indigenous peoples in the Working Group on ABS.  Parties will recall that the Working Group ABS-3 expressed its support in principle for our Bangkok proposal, but needed more time to give it further consideration. This proposal was again taken up in Granada via an informal consultative group, but with no result.  Therefore, COP8 has no draft decisions for consideration on this crucial issue.  There is merely a report of the discussions that occurred in Granada along with both the EU and Canadian proposals.  The IIFB demonstrated good will in Granada by accepting the EU proposal.  We were very disappointed that no other parties supported the compromise text offered by the EU.   Over one year has lapsed without a commitment from the Parties and the IIFB feels that a decision on this matter is appropriate at COP8.


…

I.
Indigenous Peoples’ Participation in CBD’s ABS Processes

The Chairman requested Norway to chair a Friends of the Chair group composed of Canada, EU, Uganda, Brazil, Columbia, India, Indonesia, South Africa, New Zealand and the IIFB and bring back a compromise text on participation of indigenous and local communities in ABS.  There was an objection by a few Parties to refer to this group as a “friends of the chair” because that term is generally only for states and therefore, it was changed to an “informal consultative group.”  This Group met three times during the first week of COP, but Brazil and Columbia refused to participate and although there was a compromise text drafted between the EU and Canada, the entire group was unable to agree on a recommended text to give to the Chair.   

The IIFB met over the weekend before the second week of COP and discussed many important issues related to indigenous peoples’ participation in the WGABS.  We reviewed the IIFB Bangkok Proposal and the EU’s Granada amendments in comparison to the EU/Canadian Proposal and discussed issues including, inter alia:

· Reflecting on the status quo of participation and expressing a desire to take a step forward; 

· What limitations for “observer” participation are contained in the CBD Rules of Procedure; 

· Recognition of the IIFB as an advisory body to the COP on Article 8(j); 

· Concerns that Parties are not adequately recognizing the importance and status of the IIFB; and

· Participation of indigenous peoples on government delegations.

Following many long hours, a consensus document was developed as reflected below, which was presented to the Working Group II.  

The Conference of the Parties,

Reaffirming paragraphs 5 and 11 of decision V/16, paragraphs 1,6,7 of Decision VII/19D, and all other decisions recognizing the right of the full and effective participation of Indigenous peoples and local communities

Decides to reaffirm Decision V/16, paragraph 11, which ”invites Parties and Governments to support the participation of the International Indigenous Forum on Biodiversity, as well as relevant organizations representing Indigenous and local communities in advising the COP in implementation of Article 8(j) and Related Provisions;”
Decides to continue to support the participation of the International Indigenous Forum on Biodiversity, as well as relevant organizations representing indigenous and local communities, in the process of the elaboration and negotiation of the proposed International Regime on Access and Benefit-Sharing, on issues related to genetic resources and associated traditional knowledge, and to this end:

a) Urges Chairpersons to facilitate the full and effective participation of indigenous and local communities in the process of the elaboration and negotiation of an international regime, including providing timely and appropriate indigenous participation in all debates; 

b) Requests the Secretariat to provide administrative support to representatives from indigenous and local communities through practical measures, including making available meeting rooms, access to documentation, and computer and photocopying facilities, subject to the availability of funds; and

c) Also urges Parties and Governments to facilitate the participation of representatives of indigenous and local communities, including on and off official delegations, to meetings of the Ad Hoc Open ended Working Group on Access and Benefit Sharing. This should not preclude the right for indigenous peoples to participate outside of government delegations.

During the second week, the Chairman convened his own open-ended Friends of the Chair group limited to Parties only (specifically stating that Indigenous and local community representatives were not allowed in the room, unless they were on government delegations) to continue discussions on this controversial issue. To the disappointment of the IIFB, the GRULAC made an intervention under agenda item 18 on Article 8(j) and Related Provisions within the section of that draft decision related to the mandate for the Working Group on Article 8(j) to collaborate with the Working Group on ABS on the international regime (UNEP/CBD/COP/8/WG.2/CRP.2, Part C).  Therefore, the final COP8 decision on this issue appears in UNEP/CBD/COP/8/L.22, Part C), which is an Article 8(j) decision and not an ABS decision.
In an intervention following Brazil’s presentation of the GRULAC proposal (reflected in UNEP/CBD/COP/8/WG.2/CRP.2/Add.1/Rev.1, part C), the IIFB intervened to explain that we believed it was only appropriate to address the issue of Indigenous peoples and local communities’ participation in an ABS decision related to the process for the future work of the Working Group on ABS 

We expressed our appreciation to Argentina and Brazil’s efforts on behalf of GRULAC for their attempt to address the issue under the COP decision on Article 8(j), but we did not think that it was the appropriate place for a decision on this issue for two reasons.  First, the indigenous participation in WGABS issue has always been discussed as an ABS issue in the ABS Working Group 3 and 4.  Second, two different issues, namely indigenous participation and collaboration between WG8j and WGABS, were combined in a manner that muddied the waters and conflated the two important but distinct issues. 

The IIFB expressed overall disappointment in the following excerpted statement:

In Bangkok at ABS-3, we were asked to wait for ABS-4.  In Granada, we were sidelined and asked to wait for COP8.  Now, in Curitiba, we have been sidelined again.  Indigenous peoples have been present throughout this meeting, ready and willing to participate and provide constructive inputs in this process, despite the extremely limited space provided us.  We regret that our efforts have not been fully acknowledged.  Mr. Chair, we understand that you have been under great pressure in relation to this issue.  Nevertheless, it is clear that as long as we are denied full and effective participation in contact groups and informal groups we will continue to go unrecognized.

Everyone in this room knows that the proposed international regime will have significant impacts to our rights to our territories, our lands, our natural resources, and our traditional knowledge.  We strongly urge all Parties to deal with our participation in ABS in a fair and transparent manner.

The IIFB also proposed specific text amendments to the GRULAC proposal to address our key concerns, however, the Parties did not take any of our proposals and adopted the following relevant paragraphs which appear in UNEP/CBD/COP/8/L.22, Part C :

6. Having regard to paragraph 1 above, reaffirms paragraph 6 of decision VII/19 D, and to this end:

(a) Requests the Executive Secretary to provide administrative support to representatives from indigenous and local communities through practical measures, including making available meeting rooms, access to documentation, and computer and photocopying facilities, subject to the availability of funds;

(b) Invites Parties and Governments to increase the participation of representatives of indigenous and local communities’ organizations in official delegations to meetings of the Ad Hoc-Open-ended Working Group on Article 8(j) and Related Provisions, without prejudice to the participation of representatives of indigenous and local communities outside official delegations; 

(c) Invites Parties, Governments, donor countries and organizations to facilitate the participation of indigenous and local communities in preparatory processes for the meetings of the Ad Hoc Open-ended Working Group on Access and Benefit-sharing and the Ad Hoc Open-ended Inter-Sessional Working Group on Article 8(j) and Related Provisions.

7. Invites chairpersons to facilitate the effective participation of representatives of indigenous and local communities to consult them, as appropriate, on issues related to traditional knowledge, innovations and practices and associated genetic resources, in proceedings related to decision VII/19 D in accordance with the rules of procedure.

II. International Regime
 

[deleted text]

A. Expert Group on Certificates of Origin

The Expert Group will meet in Peru and “shall meet at least six months prior to the fifth meeting of the Working Group on Access and Benefit-sharing,” so that it can submit its report to the WGABS-5. Canada and the United Nations University will also be holding a meeting of Indigenous Peoples and other stakeholders immediately before the expert group.  The COP laid out the terms of reference for the Expert Group as follows:

(a) Consider the possible rationale, objectives and the need for an internationally recognised certificate of origin/source/legal provenance;

(b) Define the potential characteristics and features of different options of such an internationally recognised certificate;
(c) Analyse the distinctions between the options of certificate of origin/source/legal provenance and the implications of each of the options for achieving the objectives of Article 15 and 8(j) of the Convention;
(d) Identify associated implementation challenges, including the practicality, feasibility, costs and benefits of the different options, including mutual supportiveness and compatibility with the Convention and other international agreements.
… [deleted text]

D. Some key issues for future elaboration and negotiation on the nature, objectives, scope and potential elements of the proposed international regime 

The heavily bracketed annex to the ABS decision (UNEP/CBD/COP/8/L.34, pp. 2-8) indicates the many issues where Parties have different opinions on the various aspects of the proposed international regime on ABS.  Some of the key issues that have been consistently raised during WGABS-3, WGABS-4, and COP8 are listed below:

Nature:  Whether the nature of the international regime will be legally binding?

Objectives:  

· Whether the regime will “facilitate” or “regulate” access to genetic resources?

· Whether the regime will “promote” or “ensure” compliance with prior informed consent of the providing countries?

· Whether the regime will “protect the rights of indigenous and local communities to their traditional knowledge consistent with human rights obligations” or “respect, preserve and maintain the traditional knowledge of indigenous and local communities, subject to national legislation”?

· Whether the regime will “ensure and enforce the rights and obligations of users of genetic resources”?

Scope:  

· Whether the regime will cover derivatives and products of genetic resources? Derivatives of TK?

Potential Elements:

To date, the Parties have considered elements in the categories of:

· Access to genetic resources and derivatives and products

· Recognition and protection of traditional knowledge associated with genetic resources derivatives and products

· Fair and equitable benefit-sharing (i.e, whether the regime will stipulate minimum conditions for fair and equitable sharing of benefits arising out of the use of genetic resources, derivatives and products?)
· Disclosure of legal provenance/origin and prior informed consent and benefit-sharing in intellectual property applications
· International certificate of origin/source/legal provenance
· Compliance and enforcement
· Access to justice and redress
· Dispute settlement mechanism
· Financial mechanism
· Capacity-building technology transfer
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Some key excerpts from the Final Report of the Special Rapporteur on Indigenous Peoples’ Permanent Sovereignty Over Natural Resources, by Erica-Irene A. Daes, (E/CN.4/Sub.2/2004/30, July 13, 2004)

6. The interest in the application of this principle to indigenous peoples follows from the similarity of their circumstances to the situation of the peoples to whom the principle was first  applied.  The principle of permanent sovereignty over natural resources in modern law arose from the struggle of colonized peoples to achieve political and economic self-determination after  the Second World War.  The principle is this:  Peoples and nations must have the authority to  manage and control their natural resources and in doing so to enjoy the benefits of their  development and conservation.  Since the early 1950s, the principle has been advocated as a means of securing for peoples emerging from colonial rule the economic benefits derived from  the natural resources within their territories and to give newly independent States the legal  authority to combat and redress the infringement of their economic sovereignty arising from  oppressive and inequitable contracts and other arrangements orchestrated by other States and  foreign companies.   The principle was and continues to be an essential precondition to a  people’s realization of its right of self-determination and its right to development. (emphasis added)

7. Given the principle’s origins and intent and the international community’s  acknowledgment of the problems faced by indigenous peoples today, it is no surprise that  discussions relating to indigenous peoples’ permanent sovereignty over natural resources  have continued in the context of the Working Group on Indigenous Populations, the Working  Group on the Draft United Nations declaration on the rights of indigenous peoples, at the  Permanent Forum on Indigenous Issues and, most recently, in the context of the World Bank  and its review of the impact and value of extractive industry projects.  In the past two decades, in the United Nations, Member States, representatives of specialized agencies and departments  of the Secretariat, independent experts and indigenous representatives have been engaging  regularly in an attempt to resolve long-standing land and resource disputes, to reach  understandings regarding self-determination under international law, and to establish new  mechanisms and methods for cooperating on matters relating to the sustainable development  of indigenous lands and resources. 

8. As a result, it has become clear that meaningful political and economic self-determination of indigenous peoples will never be possible without indigenous peoples’ having the legal  authority to exercise control over their lands and territories.  Moreover, these exchanges have led to a growing recognition that an appropriate balance can be reached between the interests of  States and the interests of indigenous peoples in the promotion and protection of their rights to  self-determination, to their lands, territories and resources, and to economic development.  (emphasis added).
9. The United Nations was the birthplace of this principle and the main forum for  its development and implementation.  Relevant resolutions were first adopted by the  General Assembly in the early 1950s, giving initial recognition to this concept as applied to  peoples and nations. 4   In 1958, the General Assembly established the Commission on Permanent  Sovereignty Over Natural Resources and instructed it to conduct a full survey of the status of  permanent sovereignty over natural wealth and resources as a “basic constituent of the right to  self-determination”. 5   But it was General Assembly resolution 1803 (XVII) in 1962 that gave the principle momentum under international law in the decolonization process.  In this historic  resolution the Assembly declared that “peoples and nations” had a right to permanent  sovereignty over their natural wealth and resources and that violation of this right was contrary  to the spirit and principles of the Charter and hindered the development of international  cooperation and the maintenance of peace.  
10. While the principle originally arose as merely a political claim by newly independent  States and colonized peoples attempting to take control over their resources, and with it their  economic and political destinies, in 1966 permanent sovereignty over natural resources became  a general principle of international law when it was included in common article 1 of both  International Covenants on Human Rights.  Common article 1 provides in pertinent part:  
“1.  All peoples have the right of self-determination.  By virtue of that right they  freely determine their political status and freely pursue their economic, social and cultural  development.  

“2.  All peoples may, for their own ends, freely dispose of their natural wealth and  resources without prejudice to any obligations arising out of international economic  cooperation, based upon the principle of mutual benefit, and international law.  In no case  may a people be deprived of its own means of subsistence.”


. . . 

17. There is a growing and positive trend in international law and practice to extend the  concept and principle of self-determination to peoples and groups within existing States.  While understood to no longer include a right to secession or independence (except for a few  situations or under certain exceptional conditions), nowadays the right to self-determination  includes a range of alternatives including the right to participate in the governance of the State as  well as the right to various forms of autonomy and self-governance.  In order to be meaningful,  this modern concept of self-determination must logically and legally carry with it the essential  right of permanent sovereignty over natural resources.  The considerations that lie behind this observation must now be examined.  

18. To begin, it might be useful to examine why the term “sovereignty” can appropriately  be used in reference to indigenous peoples and their natural resources within independent  States.  A few States and one indigenous organization have expressed concern about whether  two “sovereigns” can exist within one State or share in the same resources. The meaning of the  term in relation to the principle of permanent sovereignty over natural resources can be  generally stated as legal, governmental control and management authority over natural  resources, particularly as an aspect of the exercise of the right of self-determination.  During the decolonization period newly emerging States sought to be free of unfair exploitation of their  natural resources, which could make self-determination meaningless.  As one modern writer has  stated:  

“After the Second World War, this situation compelled the developing countries and the  newly de-colonized states into promoting the development of a new international  principle which recognized and protected their rights over their natural resources and  wealth in their own countries.”    

In this context, it is apparent that the term “sovereignty” refers not to the abstract and absolute sense of the term, but rather to governmental control and authority over the resources in the exercise of self-determination.  Thus it does not mean the supreme authority of an independent State.  The use of the term in relation to indigenous peoples does not place them on the same level as States or place them in conflict with State sovereignty.  (emphasis added).

36. The unfairness and adverse impacts of the misappropriation of indigenous peoples’  genetic and other biological resources, sometimes termed “biopiracy”, were described in  materials submitted by two indigenous organizations.  The inadequacy and unfairness in present legal regimes regarding bioprospecting, patents, and other intellectual property laws have  deprived indigenous peoples of valuable economic resources and have resulted in damage to  indigenous cultures as well.  (emphasis added)


. . . 

38.  The analysis of relevant international law (see annex II) shows that there have been substantial developments in international law and State practice with respect to the rights of  indigenous peoples to own, use, control, and manage their lands, territories, and resources.   Moreover, every year new norms, jurisprudence, and policies are being considered and  articulated at both the international and domestic levels.  In most instances, these developments  reflect greater recognition of indigenous peoples’ rights to authority over their lands, territories,  and resources and to their own decision-making power regarding their use and development.   Logically arising from these property rights, as well as their right to self-determination and the right to development, there is also an increased recognition of indigenous peoples’ right to give  or withhold their prior and informed consent to activities within their lands and territories and to  activities that may affect their lands, territories, and resources. 

39.  To recapitulate, the developments during the past two decades in international law and  human rights norms in particular demonstrate that there now exists a developed legal principle  that indigenous peoples have a collective right to the lands and territories they traditionally use  and occupy and that this right includes the right to use, own, manage and control the natural  resources found within their lands and territories. . . . (emphasis added).

40.  Indigenous peoples’ permanent sovereignty over natural resources might properly be  described as a collective right by virtue of which the State is obligated to respect, protect, and  promote the governmental and property interests of indigenous peoples (as collectivities) in their  natural resources.    (emphasis added).

41.  What are these interests?  In general, these are ownership interests, including all the  normal incidents of ownership.  The interests involved may vary depending on the particular  circumstances, but in general these would be the interests normally associated with ownership:   the right to use or conserve the resources, the right to manage and to control access to the  resources, the right to freely dispose of or sell the resources, and related interests. . . .

43. What are indigenous peoples’ natural resources?  In general these are the natural  resources belonging to indigenous peoples in the sense that an indigenous people has historically  held or enjoyed the incidents of ownership, that is, use, possession, control, right of disposition, and so forth.  These resources can include air, coastal seas, and sea ice as well as timber, minerals, oil and gas, genetic resources, and all other material resources pertaining to  indigenous lands and territories. . . . (emphasis added).


. . . 

46.  What is meant by “permanent sovereignty”?  As discussed above, this term is one that  was created in the context of decolonization and referred to the rights and powers of former  colonies that were becoming independent States.  Of course, all States have this authority.  When  this term is used in reference to indigenous peoples within States, it does not, of course, imply  that the indigenous peoples have the status of independent States.  The principle of territorial  integrity is to be respected.  As discussed earlier, the term sovereignty is not limited to  independent States, and is widely used in reference to various governing authorities within  States, without in any way diminishing the sovereign status of the State.  It is in this sense that  the term “sovereignty” is used here.  The term refers to the right to manage, govern, or regulate  the use of the resources by the indigenous people itself, by individuals, or by others.    

48. This authority or “sovereignty” is said to be “permanent” because it is intended to refer to  an inalienable human right of indigenous peoples.  As discussed earlier, this right arises out of  the right of self-determination, the right to own property, the right to exist as a people, and the  right to be free from discrimination, among other rights, all of which are inalienable.  The word  “permanent” is also intended to emphasize particularly that indigenous peoples are not to be  deprived of their resources as a consequence of unequal or oppressive arrangements, contracts or  concessions, especially those that are characterized by fraud, duress, unfair bargaining  conditions, lack of mutual understanding, and the like.  This is not to say that the indigenous  people that own the resources can never sell or dispose of them.  Rather it is to say that the  indigenous peoples have the permanent right to own and control their resources so long as they  wish, free from economic, legal, and political oppression or unfairness of any kind, including the  often unequal and unjust conditions of the private marketplace.  The urgency and the difficulty  of guarding against such unjust conditions and protecting indigenous peoples’ ownership of  resources that are coveted by others call for the creation of international mechanisms and bodies  capable of preventing the unjust loss of indigenous resources. . . .

49. Whether or not State authority exists that limits indigenous resource rights, one principle  is clear:  all State authority over resources, even resources the State clearly owns, must be  exercised in a manner consistent with the human rights of indigenous peoples. . . . (emphasis added)

50. The principle of this case, that even lawful State authority must be exercised in a manner  that protects and respects human rights, is a general and widely understood principle in the field  of human rights.  Its application in regard to indigenous peoples’ rights to natural resources  suggests that States’ legal authority over lands and resources of indigenous peoples may be  sharply limited where these lands and resources are critical to the human rights of the indigenous  peoples. (emphasis added)

. . . 

54.  As a general matter, in the absence of any prior, fair and lawful disposition of the  resources, indigenous peoples are the owners of the natural resources on or under their  lands and territories.  In the case of shared lands and territories, a particularized inquiry is necessary to determine the extent and character of the indigenous ownership interests.  

55.  Though indigenous peoples’ permanent sovereignty over natural resources has not been explicitly recognized in international legal instruments, this right may now be said to exist.  That is, the Special Rapporteur concludes that the right exists in international law by reason of the positive recognition of a broad range of human rights held by indigenous  peoples, most notably the right to own property, the right of ownership of the lands they historically or traditionally use and occupy, the rights to self-determination and autonomy, the right to development, the right to be free from discrimination, and a host of other  human rights.   

56.  The right  of indigenous peoples to permanent sovereignty over natural resources  may be articulated as follows:  it is a collective right by virtue of which States are obligated  to respect, protect, and promote the governmental and property interests of indigenous  peoples (as collectivities) in their natural resources.

. . . ”
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� COP decision V/16, recognized the International Indigenous Forum on Biodiversity, as an advisory body to the Ad-Hoc Open-ended Intersessional Working Group on Article 8(j) and Related Provisions.


� COP decision VII/19D, annex.


� UNEP/CBD/WG-ABS/3/L.6, Annex I


� UNEP/CBD/WG-ABS/3/L.6, Annex II


� UNEP/CBD/WG-ABS/4/L.2


�  In the past, many of the Latin American, South Asian and Asian countries have combined efforts as the “Like Minded Mega-Diverse Countries” (LMMC).


� UNEP/CBD/COP/8/L.34, Part A, para 6 and 7.  


� UNEP/CBD/COP/8/L.34, Part C, para 1.


�  See Appendix A for more information regarding the EU’s Granada proposal on Indigenous participation.


�  In fact, the clear majority of Indigenous peoples who participated at COP8 were financially supported by the private fundraising efforts of the International Indigenous Forum on Biodiversity (IIFB).


� UNEP/CBD/COP/8/L.22, part C, para 1.


�  As the World Intellectual Property Organization (WIPO) explains, “indigenous knowledge would be the TK of indigenous peoples. Indigenous knowledge is therefore part of the traditional knowledge category, but traditional knowledge is not necessarily indigenous. That is to say, indigenous knowledge is traditional knowledge, but not all traditional knowledge is indigenous.”�





� Article 1.2 of the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights.


� COP decision VII/19 D, annex (d), para (xxiii) necessitates this collaboration because that decision requested the Working Group on Access and Benefit Sharing to consider relevant elements of existing instruments and processes, including, inter alia:





The United Nations Permanent Forum on Indigenous Issues;


The Universal Declaration of Human Rights;


The International Covenant on Civil and Political Rights; and


The International Covenant on Economic, Social and Cultural Rights.





Furthermore, COP decision VII/16 H, paragraph 6, requested “the Ad Hoc Open-ended Inter-sessional Working Group on Article 8(j) and Related Provisions of the Convention, with the collaboration of relevant international organizations and bodies such as the United Nations Permanent Forum on Indigenous Issues to:





(a) Consider non-intellectual-property-based sui generis forms of protection of traditional knowledge, innovations and practices relevant for the conservation and sustainable use of biodiversity;  





(b) Further develop, as a priority issue,  elements for sui generis systems, listed in the annex  to the present decision, for protection of knowledge, innovations and practices of indigenous and local  communities embodying traditional lifestyles relevant for the conservation and sustainable use of  biological diversity and ensure benefit-sharing arrangements for these communities when their traditional  knowledge and associated genetic resources are accessed;  





(c) Review the relevance and applicability of the Bonn Guidelines to the Ad Hoc Open-ended Inter-Sessional Working Group on Article 8(j) and Related Provisions of the Convention in  accordance with decision VI/24 A of the Conference of the Parties;  





(d)  Review and, if appropriate, make recommendations regarding the international regime on  access and benefit-sharing with a view to including sui generis systems and measures for the protection of  knowledge, innovations, and practices of indigenous and local communities embodying traditional  lifestyles relevant for the conservation and sustainable use of biological diversity;  





(e) Assess the role of databases and registers in the protection of traditional knowledge,  innovations and practices embodying traditional lifestyles relevant for the conservation and sustainable  use of biological diversity;  





(f) Explore, taking into account the work of the World Intellectual Property Organization and the United Nations Permanent Forum on Indigenous Issues, the potential of and conditions under  which the use of existing as well as new forms of intellectual property rights can contribute to achieving  the objectives of Article 8(j) and related provisions of the Convention;”





	� Part II of this report (Brief Background and sections A, B, and D) are excerpted from Current Status of the Elaboration and Negotiation of an International Regime on Access and Benefit Sharing, Briefing Paper 1, FSM National Workshop for Multi-Lateral Environmental Agreement Negotiators – April 24-25, 2006 (prepared by Le`a Malia Kanehe, Esq. for SPREP – Pacific Regional Environmental Program).
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